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DISPASSIONATE judgment upon the 
career of a lawyer and a judge must 

be formed mainly from an impartial exami- 
nation of the, man himself and his accom- 
plishments in his practice at the Bar and 
in those high stations to which he has from 
time to time been assigned in the public 
service, whether official or unofficial. At 
the same time it is always useful as well as 
interesting to know something of a man’s 
forbears, as well as of his upbringing, when 
we are called on to form a critical judgment 
upon his life and character. In the case of 
George Gray these influences seem to have 
operated very strongly and to justify a 
somewhat more detailed statement of his 
family history than is ordinarily necessary. 
His ancestry was such as naturally to 
produce the character and the mental and 
moral attributes which his life has developed. 
William Gray, a son of Andrew Gray, early 
in the eighteenth century, sailed from Belfast, 
Ireland, as an emigrant to the American 
Colonies. He was accompanied by his wife 
and a young son, William, who, in the course 
of the voyage, lost both of his parents by 
ship fever. The lad was landed on the 
shore of the Delaware River, an orphan, 
but fortunately possessed of a fair inheri- 
tance. The boy and his fortune were well 
taken care of by his guardian, a mem- 
ber of the Caldwell family, well known in 
Delaware in Revolutionary history. After 
reaching the estate of manhood, William 
Gray married Jean, the daughter of Andrew 
Caldwell, one of the judges of the colony 
before the time of William Penn. A son, 


Andrew, was graduated from the University 
of Pennsylvania, after a careful preparatory 





education. He inherited from his grand- 
father Caldwell a large landed estate in 
Kent County, Delaware, on which he lived 
until 1808, when he removed to New Castle’ 
County, near Newark, and there spent the 
rest of his life. He was five times elected 
to the state legislature, serving in both 
branches. He also wrote many pamphlets, 
some of which were of a _ philosophical 
character, and he was an enthusiastic and 
thorough student of the classics. His wife 
was Rebecca, the sister of the Commodores 
John and George Rodgers, both distin- 
guished in the War of 1812. The child of 
this marriage was Andrew Caldwell Gray, 
the father of the judge, born in 1804. He 
was well educated, graduated from Prince- 
ton College in 1821 at the age of seventeen, 
was admitted to the Bar and practiced 
at New Castle with ability and success. 
He was always a student and like his father, 
continued his study of the classics through 
life. As a lawyer he was reputed by his 
contemporaries to have been conspicuous 
both for strong grasp of the legal bear- 
ings of a case and the force and clear- 
ness of his argument of it. Being counsel 
for the Delaware and Chesapeake Canal 
Company, he became its president in 1853, 
and thereafter retired from active practice 
and devoted himself to the interests of the 
canal and a railroad of which he was also 
president. During this period of his life he 
was at the head of a bank and also of a 
manufacturing company, one of the pioneers 
of locomotive building in the United States. 
He persistently declined to be a candidate 
for public office, and yet, having from 
preference remained during his life a private 
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citizen, the Legislature of the State ad- 
journed to attend his funeral. His wife 
was Elizabeth, daughter of Frederick Sco- 
field of Stamford, Conn., and her mother 
was a daughter of Colonel George Starr, of 
a well known family of that state. 

Of the children of this marriage, George 
Gray, the eldest, was born May 4, 1840, at 
New Castle, Delaware, where he spent his 
youth and received his preparatory school- 
ing. He entered the junior class at Prince- 
ton College in 1857, and after making a 
good record during his two-year course, 
graduated at the head of his class, being 
assigned to deliver the Philosophical Ora- 
tion. His choice of ‘‘Gallio’s Oath”’ as 
his subject, at his age, is not to be passed by 
as an ill-considered trifle in forming a just 
estimate of the man. 

Before leaving the boy to contemplate 
the development of the man, there are cir- 
cumstances of his boyhood which deserve 
a passing’ mention as indicating certain 
characteristics which manifested themselves 
in manhood. As a boy, he was not only 
studious, but manifested great interest in 
machinery and the processes of the mantt- 
facturing and railroad business in which his 
father was then interested. As a result of 
this he became a favorite of the employees 
and spent hours of his recreation time in 
learning what he could of these practical 
operations, either in the factory or riding in 
the cab of a locomotive, as he_ frequently 
did. His home surroundings also lent them- 
selves to constant sailing on the noble 
river on whose western shore his early life 
was spent, and he became an expert sailor 
— reputed, indeed, as one of the best in a 
community largely bred to that craft as a 
means of living. 

This early training in the critical observa- 
tion of the actual working of machinery and 
in the management of sail boats, and the 
natural bent which turned the boy’s mind 
in these directions can hardly be overlooked 
in connection with the fact shown by an 
examination of the reports during Judge 





Gray’s service on the Bench, that in nearly 
all of the Admiralty and Patent cases he was 
assigned to write the opinions. 

On the return of the young graduate from 
college he studied law under his father and 
also under Hon. William C. Spruance, now 
a Judge of the Supreme Court of Delaware, 
and spent one year at the Harvard Law 
School, and was admitted to the Bar in 
1863. He practiced for a time at New 
Castle and, after the removal of the county 
seat, at Wilmington, where he has since re- 
sided. 

The young lawyer at once himself unre- 
servedly devoted himself to his profession 
and speedily developed those qualities and 
capacities which commanded the respect of 
the Bar and the confidence of the Courts 
at home, and which, through his public ser- 
vices in wider spheres of action, have become 
known as well to the country at large. 

After sixteen years, having won for him- 
self a commanding position at the Bar of 
his county and being favorably known 
throughout the State, Mr. Gray was in 
1879 appointed Attorney-General and was 
reappointed in 1884. His administration 
of the duties of that office was marked by 
efficiency, fidelity and ability, and added 
to the reputation which he had gained in 
private practice. While by nature conser- 
vative and by habit inclined to 
closely to settled rules of law and forms of 
procedure, he did not hesitate, when it was 
necessary, to adapt himself to new con- 
Thus 
it happened that during his term of service 
for the first time in the history of the State, 
a corporation was indicted, and, though a 
powerful railroad company, it was 
victed and fined. 

Of his service in this office, the late. Chan- 
cellor Wolcott, himself a leader of the Bar 
who reached the highest judicial position, 
remarked some years afterwards: ‘‘In this 
state we have never had a man who filled 
the position of Attorney-General as ably 
as he did, and he had many eminent prede- 
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cessors.’’ Mr. Gray’s incumbency of his 
second term as Attorney-General was cut 
short by his election, on March 16, 1885, 
to be a Senator of the United States, to fill 
the vacancy caused by the resignation of 
the Hon. Thomas F. Bayard to become 
Secretary of State in the cabinet of President 
Cleveland. The newly elected Senator com- 
menced his service March 1gth, and being 
twice re-elected for a full term, he held the 
office until March 3, 1899, when a change 
of political control in his State alone caused 
his retirement. 

As the present purpose is to sketch 
briefly the legal and not the political career 
of Judge Gray, this is not the opportunity 
to refer at large to his service in the Senate. 
At an early period of it, he began to take 
a leading rank among those of his own 
political faith and was appreciated by his 
opponents both for his personal character, 
his sound judgment and his ability in 
debate. The character of Senator Gray’s 
service brings to mind a remark of the late 
Secretary Seward in his eulogy of John M. 
Clayton, a distinguished predecessor of Mr. 
Gray in the National forum. ‘Fame is 
attained in the Senate,’’ said Mr. Seward, 
“by pursuing either one of two courses, 
namely, either by the practice of delivering 
the prepared, elaborate and exhaustive 
oration, which can be done only infrequently, 
and always on transcendent occasions, or 
by skill, power and dignity in the daily 
and desultory debates on all questions of 
public interest as they happen to arise.”’ 

It was in the latter method that Mr. 
Gray acquired a fine reputation and he be- 
came recognized as a ready debater whose 
aid was always welcomed by those in accord 
with him and feared by those who were not. 
That he was seldom absent from his seat 
and, while there, was a ready and frequent 
participant in the current of business of the 
sessions is ascertained from an examination 
of the record of his fourteen years of service. 
Occasionally, on a question which specially 
interested him, he would speak at large, 





being Well adapted for both formal and 
running debates. On one notable occasion, 
when the Federal Election, popularly known 
as the “ Force Bill,’’ was about to be put 
to a vote, with a general belief that it would 
pass, Senator Gray took the floor and made 
a speech against it, continuing for three 
days, which was generally admitted to have 
caused the defeat of the measure. In the 
course of that speech he was frequently 
interrupted and, as the record shows, was 
abundantly able to cope with the ablest 
lawyers of the opposing party in the Senate, 
such as Senators Hoar and Evarts. 

As a senator he was always considered 
reliable by his own party. From his youth 
he had been deeply imbued with the prin- 
ciples underlying the constitutional theory 
of our government as held by the Democratic 
party. His father had been, in the days of 
its power, a member of the Whig party and 
a supporter of Mr. Clay. As a Whig he 
was elected to the only office he ever con- 
sented to accept, that of membership in a 
constitutional convention. At the 
fall of the Whig party he became a Demo- 
crat and his son George grew up in that 
faith, which commended itself to his judg- 
ment and has always received his unvarying 
and consistent support. The fundamental 
doctrines of the real democracy were part 
of George Gray’s mental equipment and his 
fidelity to them has grown with his growth. 
While far removed from being a_ hide- 
bound or intolerant partisan, he rested 
securely upon the bed-rock of those doctrines 
and applied them as a test to the various 
measures which from time to time he was 
required to pass judgment upon and to 
vote. As a senator he was emphatically a 
faithful advocate of the policies of his party 
and of-the principles in which he believed, 
while always tolerant to those who honestly 
differed with him. There was absolutely 
nothing in him either of the opportunist or 
the visionary. He had no sympathy, indeed 
was impatient, with those, of whom there 
have been too many in our public life, who 
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wish to do nothing, while appearing to do 
something for which, at the moment, there 
seems to be a public demand. He did not 
merely occupy a senatorial seat, he filled it. 
He was not merely a member of the body, 
whose vote would count, but a constructive 
statesman with the capacity to perceive 
both the evil to be cured and the remedy 
to be applied, and the ability to enforce his 
views by reason, authority and illustration. 
One instance may be noted which shows 
the value of his legal judgment in the per- 
formance of his legislative duties. 

When the Sherman Anti-trust act was 
under consideration, eighteen years ago, 
Senator Gray criticized the bill first proposed 
as probably an ineffective remedy for the 
evils apprehended from trust combinations. 
He offered and urged an amended bill cov- 
ering these points. 

1. Authorizing the President and making 
it his duty, by proclamation to suspend for 
ninety days the customs duty upon any 
trust-made article, upon being satisfied 
that, in consequence of a trust, contract, 
agreement, or combination, the price of the 
article had been enhanced. 

2. To exempt from the operation of the 
act combinations of laborers for lessening 
hours of labor or increasing wages, and 
also of persons engaged in agriculture and 
horticulture to enhance the price of their 
products. 

3. To authorize the Federal Courts to 
dismiss any suits in which it should be 
pleaded and proved that the cause of 
action was founded upon a trust agreement 
or combination such as the act was intended 
to prohibit. 

The entire proposal was negatived by a 
strict party vote, but on the first proposition 
offered separately by Senator Gray, though 
it was defeated, Senator Edmunds of Ver- 
mont voted affirmatively with the Demo- 
crats and Senator Blodgett of New Jersey in 
the negative with the Republicans. 

Leaving out of question differences of 
opinion as to the political bearing of this 





proposed legislation, it must be admitted 
that the position taken by Senator Gray in 
this matter is of interest to every student 
of our political history, especially in view 
of the action of the present administration 
in the enforcement of the anti-trust acts, 
the pending discussions in Congress respect 
ing proposed modifications thereof, and the 
recent decisions of the Supreme Court con- 
struing them. 

After only three years’ service in the Sen- 
ate, Mr. Gray had strongly impressed him- 
self upon that body, then comprising many 
able lawyers, and his legal ability had been 
conspicuously manifested and generally rec- 
ognized on both sides of the Chamber. 
Accordingly, after the death of Chief 
Justice Waite, Mr. Gray’s name was included 
among.those who were proposed as his suc 
cessor, and he was earnestly recommended 
by his colleagues of the Senate without dis- 
tinction of party. The suggestion of his 
name also evoked an expression of con- 
fidence, esteem and admiration from the 
Bench and Bar of his own State which lias 
probably never been exceeded, if equalled, 
in the case of any lawyer. A reference to 
the opinions then publicly expressed shows 
that every judge, Federal or State, and every 
member of the Bar (including all who have 
since held judicial positions) in Delaware 
expressed the belief that in every sense 
he was worthy to be called to the highest 
judicial position. The late Chief Justice 
Comegys, before whom Senator Gray had 
constantly practiced, but voiced the 
general opinion, as individually expressed, 
when he said that there was no man in the 
country, so far as he knew, better qualified 
for this high office. What is herein said of 
the character and legal attainments of 
Senator Gray is fully supported by the ex- 
pressions made public at that time. It is 
believed that nowhere in the country was 
there any doubt of Mr. Gray’s fitness for any 
judicial position, and that other considera- 
tions of a political nature had their influence 
with reference to him as to the ten or twelve 
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others whose names were considered. It 
is not an unimportant fact to be remembered 
in connection with Mr. Gray’s service in the 
Senate that “President Cleveland had taken 
for the Cabinet three of the strongest men of 
his party in the Senate and that Mr. Gray, 
coming in at that juncture, in a compara- 
tively short time had acquired such a 
position of influence that he was very much 
relied on by the administration as a sup- 
porter of its policy and measures on the 
floor of the Senate. 

During the year 1898 Mr. Gray was 
appointed by President McKinley a member 
of the Joint High Commission to negotiate a 
settlement of differerices between the United 
States and the Dominion of Canada, and 
he entered upon the performance of that 
duty. But again in 1898, and before the 
work of that commission was concluded, 
the Delaware Senator was called to serve 
in an important international conference. 
A truce having been agreed to between 
the United States and Spain, three sena- 
tors, Messrs. Frye, Davis and Gray were 
named as members of the commission which 
met in Paris and negotiated the treaty of 
peace, which definitely terminated hos- 
tilities. During the sessions of the com- 
mission, Senator Gray was strongly opposed 
to the acquisition of the Philippine Islands, 
and so expressed himself in an earnest 
despatch to the Secretary of State. His 
views, however, being overruled, both by 
his colleagues and by the President, when 
he found that the cession of the islands 
could not be avoided, he signed the treaty 
in order that there might not be presented to 
the world a division of opinion among the 
American:representatives. It was manifest, 
then and since, that, believing the acquisi- 
tion of the islands undesirable, he will 
favor the promotion from time to time of 
the largest measure of self government con- 
sistent with the interest of their inhabi- 
tants and the obligations to them, both 
legal and moral, which we assumed. 

At this period Senator Gray was also 
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appointed by the President one of. the 
American members of the permanent Court 
of Arbitration at The Hague, and by his 
acceptance of that office as well as by pub- 
lic addresses of an unofficial character, he has 
indicated his lively interest in every well- 
designed effort for the promotion of inter- 
national peace. 

In 1899, after his retirement from the 
Senate, Mr. Gray was appointed United 
States Circuit Judge for the Third Circuit, 
a law having been passed providing for an 
additional judge therein; and since that 
time he has discharged the duties of that 
high office in such a manner as most fully 
to justify his selection. His opinions in the 
Circuit Court of Appeals, reported through 
more than thirty volumes of the decisions, 
are the best illustration of his fitness for the 
Bench. Covering the wide range of ques- 
tions cognizable in the Federal Courts, 
they show patient investigation both of 
law and facts, keen discrimination in the 
examination of authorities and the testi- 
mony, thorough mastery of fundamental 
principles, sound judgment in seeking and 
applying such of them as should rule the 
particular question involved, and an over- 
mastering desire to determine the very 
right of the case in hand. It is noticeable 
that in his Court of Appeals, in most of the 
Admiralty and Patent cases, he has written 
the opinions. This appears from the 
reports to have been the usual practice of the 
Court and, if it be so, it is readily accounted 
for by certain characteristics of the man- 
already alluded to. Judge Gray’s belief 
in the importance of making the decisions of 
the Court of last resort as authoritative as 
possible would seem to be indicated by the 
fact that he has seldom dissented, and 
though time has not permitted a thorough 
examination of the records, it appears from 
the Appellate Reports, that his own decis- 
ions in the Circuit Courts have seldom, if 
ever, been reversed. 

It is the judgment of the members of the 
Bar who practice before him, which finally 
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determines the fitness of a judge for his 
office. Measured by this standard Judge 
Gray’s career on the bench has been a 
success. Leaving out of question his home 
state, members of the Bar of the other dis- 
tricts of his circuit, one of them the 
highest law officer of his own state, have 
expressed themselves in the most em- 
phatic terms as to his judicial character and 
capacity and the high estimate of both which 
is held by those who practice before him. 
Circumstances rendered it possible for 
Judge Gray to render unofficial service of a 
very high order which brought him promi- 
nently before the public eye. During the 
coal strike of 1902, when the business of the 
country was paralyzed and there seemed to 
be no remedy, the exigencies of the situa- 
tion appealed to the high public spirit of 
the President, who appointed a commission 
to arbitrate between the operators and the 
miners, both sides having agreed to accept 
and abide by the award. In accordance 
with the original suggestion, upon which the 
President acted, that a judge of his circuit 
should be one of the commissioners, Judge 
Gray was made the head of it and presided 
over its sessions, which continued for some 
months. The result of this remarkable 
arbitration, unprecedented in both its crea- 
tion and its successful result, is now history 
and need not be repeated. The commission 
was appointed in October, 1902, and the 
award, generally understood to have been 
written by Judge Gray, was communicated 
to the President under date of March 16, 
1903. It was accepted and acted upon by 
both parties. This decision is a master- 
piece of its kind and includes not only a 
thorough discussion in detail of the case in 
hand, but incidentally much reference to 
the problems involved in the mutual rela- 
tions of capital and labor, which are not 
only of lasting value but display at once 
the critical acumen of the Judge, and the 
breadth of view and thoughtful considera- 
tion of the strenuous problems of life as 
seen by the statesman. In a published 





letter to Judge Gray, President Roosevelt 


afterwards wrote, ‘“‘“You have rendered 
many services to the country, but you never 
rendered a greater service thin what you 
did as Chairman of the Anthracite Strike 
Commission. ”’ 

The success of this arbitration led to the 
selection of Judge Gray as practically sole 
arbitrator in subsequent serious labor dis- 
putes in Alabama and Illinois; and in both 
cases his decisions were accepted by ‘both 
sides. 

Judge Gray has never posed as an orator, 
but whether in general debate in the Senate, 
in arguments before the Court or Jury, 
or in addresses of a more formal character, 
few men excel him as a forceful and effective 
speaker, of winning and attractive person- 
ality and compelling attention and thoug! 
ful consideration by the accuracy of his 
statements and the logical force of his 
reasoning. Among his formal addresses 
may be instanced his speech in the Demvo- 
cratic National Convention of 1880, nomi- 
nating Mr. Bayagd for the presidency, a 
Fourth of July oration at Wilkes-Barre 
Pa., in 1903, and the annual address before 
the Pennsylvania Bar Association on June 
25, 1907. On the last occasion he struck 
the keynote of the present discussion of the 
true basis of our Government and the 
danger of centralization, on which subject 
many leading men of both parties have 
followed him in addresses of the same 
character. - 

As a lawyer he started with a good pro- 
fessional education and had an aptitude for 
the consideration of legal questions added 
to a philosophical and judicial mind and 
temperament. His fairness and frankness 
commended him to the jury, and he was 
always courteous to his opponents, while 
his thorough preparation and_ effective 
reasoning powers made him strong before 
the court. In speaking of him, three able 
lawyers, at different times closely associated 
with him, separately used the same expres- 
sion, remarking that in every emergency 
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requiring extraordinary effort and acumen 
he has always had a reserve force fully 
equal to the occasion. 

Judge Gray has occasionally disclosed to 
us certain of his own ideals, the repetition 
of which is like casting sidelights on his own 
character. 

In his eulogy of a deceased senator, he 
referred to him as the embodiment of all 
that was.meant by ‘‘a gentleman in the best 
acceptation of that word,’’ and he quoted 
the first five verses of the Fifteenth Psalm, 
as ‘‘the best description of a gentleman that 
I know given by inspiration.”’ 

On another occasion as far back as 1879, 
in his remarks at a Bar meeting, he said 
concerning a deceased judge, ‘‘he more 
nearly filled my ideal of a perfect judge 
than any I have ever known” who “pos- 
sessed to a degree that I have never seen 
and hardly hope to see equaled, those 
qualities of patient listening, that attention 
which helps the counsel who is arguing a 


cause and endeavoring to put before him 
the result of his study. All of us here have 
experienced his manner, his attitude of 
awakened attention and careful noting of 
what you consider the strong points of your 
case, that very comforting assurance to 
counsel who is engaged in presenting a case 
to the court that the points he is making are 
not being overlooked and will receive the 
attention and consideration which they 
deserve; and then that very remarkable 
quality that, when the judgment was 
delivered, the acquiescence in the result 
seemed to be compelled from both sides by 
its clearness and impartiality and the evident 
ability which he had devoted to it.” 

Such then in brief is the character and 
such has been the legal life of this lawyer, 
senator, diplomatist, arbitrator, and judge, 
for whom ‘those who know him consider no 
honor too great, although he is too modest 
and retiring to seek any for himself. 

PHILADELPHIA, PA., May, 1908. 
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THE CHARLES RIVER BRIDGE CASE 


By CHARLES WARREN 


In a lecture delivered to the students of 
the Harvard Law School, in 1838, Professor 
Simon Greenleaf, speaking of the proper 
attitude in which a case in the law reports 
should be studied, made the following sug- 
gestive comments. 


‘Judges and lawyers, like other classes of 
men, become interested in the absorbing 
topics of the day, and subjected to their 
magnetic influences; and some passages in 
the history of the times, or some glimpses of 
their temper and fashion may be seen in the 
most dispassionate legal judgments... . 
The manner of the decision, the reasons on 
which it is professedly founded, and even 
the decision itself, may receive come coloring 
and impress from the position of the judges, 
their political principles, their habits of life, 
their physical temperament, their intellectual, 
moral and religious character. . . . Thus we 
should hardly expect to find any gratuitous 
presumption in favor of innocence or any 
leanings in mitiori sensu in the bloodthirsty 
and infamous Jeffries; nor could we, while 
reading and considering their legal opinions, 
forget either the low breeding and meanness 
of Saunders, the ardent temperament of 
Buller, the dissolute habits, ferocity and 
profaneness of Thurlow; or the intellectual, 
greatness and integrity of Hobart, the sub- 
limated piety and enlightened conscience of 
Hale, the originality and genius of Holt, the 
elegant manners and varied learning of 
Mansfield, or the conservative principles, 
the lofty tone of morals, and vast compre- 
hension of Marshall. 

Neither should we expect a decision lean- 
ing in favor of the liberty of the subject 
from the Star Chamber; nor against the 
King’s prerogative among the judges in the 
reigns of the Tudors or of James the first; 
nor should we on this side of the water, 
resort to the decisions in Westminster Hall 
to learn the true extent of the Admiralty 
jurisdiction which the English Common 
Law Courts have been always disposed to 
curtail and in many points to deny; while it 
is so clearly expounded in the masterly 
judgments of Lord Stowell, and of his no 
less distinguished and yet living American 
contemporary (Story).” 





Just one year before Greenleaf made the 
above remarks, the United States Supreme 
Court had decided, in 1837, one of the most 
noted and historic cases, ever argued before 
that tribunal— Charles River Bridge 
Warren Bridge. (11 Peters 420.) 

The decision in this case regarded merely 
as the announcement of a legal principle is 
of no great interest or novelty at the present 
day. Acloser study of the facts of the case 
of the counsel engaged, and of the judge 
who heard it, makes it clear social ar 
economic conditions greatly influenced th 
establishment of the legal doctrine. The fa 
is that the Charles River Bridge Case, begur 
in 1828, and the noted Steamboat case 
Gibbons v. Ogden, decided in 1824, were the 
great Anti-Trust cases of the early nine- 
teenth century. 

If the Charles River Bridge Proprietors 
had not been regarded as the ‘grasping 
monopoly ”’ of Boston, and as the ‘octopus 
corporation ”’ of its time, it is highly probable 
that the court would have reached a dif- 
ferent conclusion; and it is certain that 
the fact that railroads were just starting 
as struggling enterprises, needing protection 
against possible claims for damages which 
might be set up by rich turnpike corpora- 
tions, had a very marked influence upon the 
final decision of the case. 

The roots of the case went back to the 
early date of October 17, 1640 (ten years 
after the founding of Boston) when at the 
General Court of Massachusetts Bay Colony 
it was resolved that “the ferry between 
Boston and Charlestown is granted to the 
College ’’ — this vote being one of the many 
measures by which the early colonists set out 
to encourage liberal education. For ‘forty 
years after 1672 various statutes recog- 
nized that the profits and revenues of 
the ferry belonged exclusively to Harvard 
College. In 1701 appeared the first entry on 
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* Between 1775 and 1781, it had been sup- 
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the College books showing the letting of 


the ferry by the College. During the 18th 
century, the ferry was not a great source of 
revenue, owing to the cost of maintenance. 


ported at an actual loss. In 1785, however, 
when the College had just expended 300 
pounds in repairing the ferry ways, and 
when it was beginning to receive 200 pounds 
annual rent, with an apparent certainty of 
a steady increase, the Commonwealth of 
Massachusetts took action gravely affecting 
the interests of the College. 

For on March 9g, 1785, John Hancock, 
Thomas Russell and others, were incor- 
porated by the Legislature as the ‘‘ Proprie- 
tors of Charles River Bridge,” to build a 
bridge in place of the ferry, the charter 
providing that the grantees should pay the 
College 200 pounds a year for forty years, 
at the end of which time the bridge was to 
become the property of the Commonwealth: 
“saving to the said College a reasonable and 
annual compensation for the annual income 
of the ferry which they might have received 
had not said bridge béen erected.”’ 

To the inexact and careless wording of 
this charter — ‘‘an act not drawn with any 
commendable accuracy,” as Judge Story 
mildly said !— was due the long legislative 
and legal fight which ensued for sixty years 
after its date, and which resulted in one of 
the great cases in American legal history. 

The bridge itself, the first one connecting 
Boston with the mainland, was opened 
June 17, 1786, and was considered at the 
time one of the marvels of the United States, 
attracting many persons from other parts of 
the country to view it. 

Of the hazards of its construction, mention 
was made in the argument at Washington, 
fifty-one years later: 


“It was hazardous, for no attempt at that 
time had been made to carry a bridge over 
tide water; and so doubtful were the sub- 
scribers of its stability that a number of them 


_— 





insured their interest in it. The hazard 
was all their own; and so great was it thought 
to be, upon the breaking up of the ice, per- 
sons assembled on the shore to see it carried 
away. It has stood, however, against the 
time and the elements; it has stood aganst 
everything except legislation. It was opened 
with processions and every demonstration 
of a general rejoicing, and was considered, 
at the time, as an enterprise of great patri- 
otism as well as of utility. 


The Independent Chronicle, in June, 1786, 
referred to the opening day as a ‘‘day of 
rejoicing ’’; and thus described the bridge 
itself: 


‘This commodious and handsome struc- 
ture is 1470 feet in length, and 42 feet within 
the paling. This bridge has been com- 
pleted in 13 months, and while it exhibits 
the greatest effect of private enterprise 
within the United States, is a most pleasing 
proof how certain objects of magnitude may 
be attained by spirited exertions.’’? 


The capital stock of the bridge was 150 
shares of a par value of $333.33. 

Six years later, in 1792, a petition came 
before the Legislature to incorporate the 
Proprietors of the West Boston Bridge, to 
build a bridge between Boston and Cam- 
bridge. 

Harvard College objected strongly, on 
the ground that it would reduce the reven- 
ues of the Charles River Bridge. The 
Charles River Bridge urged that it had 
spent for erection of its bridge $51,000, that 
the cost of support was $18,800, and that 
its profits had not amounted to 11 per cent. 
A joint committee of the Legislature, how- 
ever, reported that Charles River Bridge 
had no exclusive rights, and the Legis- 
lature granted the West Boston Bridge 
charter (St. 1791 c. 62); but at the same 


1 See argument of Warren Dutton counsel for the 
Charles River Bridge, in report of the case. 
(1837). 

2 “The Ferry, the Charles River Bridge and the 
Charlestown Bridge. Historical comment prepared for 
the Boston Transit Commission by its Chairman,” 


11 Peters 





* See Story’s dissenting opinion in 11 Peters (1837). 





November 27, 1899. 
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time it recognized the interests of the Col- 
lege and of the old bridge, by providing that 
‘‘Whereas the erection of the Charles River 
Bridge was a work of hazard and public 
utility, and another bridge in the place pro- 
posed for the West Boston bridge may 
diminish the emoluments of the Charles 
River Bridge, therefore for theencouragement 
of enterprize’’ an annuity of 300 (reduced 
by an Act passed in the same year to 200), 
pounds, should be paid to the College, and 
the rights and privileges of the Charles River 
Bridge and the annuity payable by it to 
the College should be extended from 40 to 
70 years." 

The West Boston Bridge was opened 
November 23, 1793, Elbridge Gerry, who then 
resided in ‘‘ Elmwood,”’ being the first person 
allowed to go over it. It was described as 
a “magnificent structure ’’; and the /nde- 
pendent Chronicle said, ‘‘for length, elegance 
and grandeur not exceeded by any in the 
United States, if in any part of the world.” 

For many years these two toll bridges 
played an important part in the life of the 
community. The amount of money in- 
vested in them was large. Many noted 
citizens of Boston and of Charlestown were 
involved in the enterprises. All residents 
of the towns and counties north of Boston 
were vitally interested in their mainte- 
nance. 

By 1805 the traffic over the Charles River 
Bridge and its consequent income had so 
increased that the value of its shares had 

‘ Two other bridge charters were granted, affecting 
Cambridge and the College — one, the act of February 27, 
1807, incorporated Christopher Gore and others, as 
Proprietors of the Canal Bridge, to build from the 
Northwest end of Leverett Street in Boston to the east 
end of Lechmere’s Point (now Craigie or East Cambridge 
Bridge), payment to be made to the West Boston Bridge 
of an annuity of $333.33, and the West Boston Bridge to 
be continued a corporation for seventy years from com- 
pletion of Canal Bridge, and to pay to the College an 
annuity of $666.66 during that term. The other was the 
Act of June 21, 1806, chartering the Proprietors of Prison 
Point Dam Corporation, under which, in 1815-16, a 





bridge was built from Cambridge to Charlestown. 


risen to $1650. In 1814, Harvard College 
bought two shares at $2080 per share. 

Naturally the large profits accruing from 
tolls produced at last a feeling of unrest in 
the public, and cries of “‘ grinding monopoly ”’ 
were heard on all sides. 

Webster, in his argument in 1837, thus 
described the local conditions; ‘‘ The history 
of the Warren Bridge began with a clamor 
about monopoly. It was asserted that the 
public had a right to break up the monoy: 
which was held by the Charles River Bri 
Company; that they had a right to have 
a free bridge. Application was frequently 
made to the Legislature on those principles, 
and for that purpose, during five 
without success, and the bill authorizing 
the bridge, when it was first passed by the 
Legislature, was rejected by the veto of ihe 
When the charter was granted 


2e\c 
50S- 


years 


governor. 
it passed by a very small majority, the 
ton representatives voting against it.”’ 

While the profits from the old bridge had 
undoubtedly been very large,’ those who 
indulged in the outcry against this monopoly 
ignored other features of the situation, 
described later by Peter C. Brooks, in a 
letter to Josiah Quincy. 


“IT might instance the cost of your relative 
Lieutenant Governor Phillips’ estate in 
Tremont Street, which cost, if I mistake not, 
$9500 in 1807, and has since been sold for 
about $80,000. I mention this to show the 
value of money when the bridge was built, 
and to do away the senseless clamor about 
the inordinate gain to the proprietors from 
being the owners of the stock. The same 
sum laid out in real estate over the city 
would have been in many instances quite as 
profitable. All this nonsensical noise had 
nothing on earth to do with the merits of the 
question. And so as to income it was great, 
after a few years, to those who held shares 
from the beginning; but to those who be- 
come owners after 1805 — comprising about 
three-fourths of the 150 shares, it was not 
so good as 6 per cent, and more especially 
if you consider that the principal was sinking 


? The total tolls from June, 1786, to January, 1527, 
were $824,498, an average of $20,000 a vear. 
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fast and would be wholly lost in about 20-30 


years. At the time when Warren Bridge 
was thought of in 1827, there was but one 
share held by an original subscriber.” ! 


The legislative contest, which was to last 
five years, began with the petition of John 
Skinner and other citizens of Charlestown 
for a charter to build a bridge which should 
be ‘‘toll free for foot passengers,’’? intro- 
duced in the Senate May 30, 1823. Many 
remonstrances were filed against this petition 
by wharf owners in Cambridgeport, Charles- 
town, and Boston, urging the obstruction 
to navigation which would be caused by the 
new bridge. The Charles River Bridge 
Proprietors objected, denying any public 
necessity for another bridge, and setting 
forth the injury to their own property, then 
valued by them at $280,000: “by far the 
greater part of which is holden by persons 
who have purchased the stock within the 
last ten or fifteen years — by widows, by 
orphans, by literary and charitable institu- 
tions. The erection of another bridge from 
Charlestown to Boston would annihilate at 
once two-thirds of this property.”’ 

In February, 1824, the Legislature gave 
the petitioners leave to bring in a bill, and 
they were ordered to give notice to parties 
interested. The Charles River Bridge, there- 
upon by formal vote of February 25, 1825, 
offered to make any addition or alteration 
in its present structure that the Legislature 
might desire; and the Legislature postponed 
action on the Skinner petition. 

In June, 1825, a new petition was filed, 
offering to build either a free bridge to be 
maintained by the counties of Suffolk and 
Middlesex, or a toll bridge to become free 
after its cost with interest should be reim- 
bursed. 

In January, 1826, the petition came up 
again; and there were many memorials in 
its favor from inhabitants of towns in Essex 


* See Harvard College Archives, Quincy Papers, un- 
published letter of Peter C. Brooks, September, 1840. 

? See manuscript Legislative Records of Massachu- 
Setts. 


and Middlesex counties, objecting to the pay- 
ment of the high tolls demanded by the 
Charles River Bridge, and urging their right 
to a free bridge. 

The joint legislative committee headed 
by the great lawyer, Samuel Hoar, a senator 
from Middlesex, made an adverse report on 
the bill; and it was referred to the next 
Legislature. This report was of interest as 
containing in concise form the grounds on 
which the case was later argued before the 
courts. It found that there was no “ public 
necessity’’ for the new bridge, that the 
question of toll had no bearing on the deter- 
mination of the general public necessity, and 
that the Charles River Bridge Charter was 
‘“‘a contract,” which under the doctrine of 
Fletcher v. Peck,! the Legislature. could not 
impair, and that a new bridge would be a 
nuisance as against the rights of the old 
bridge.” 

In June, 1826, a new petition was filed, 
in which the claim was advanced that Charles 
River Bridge had obtained its extension of 
its charter in 1792 by fraudulent representa- 
tions as to its profits. This petition con- 
tained a long and plausible legal argument, 
evidently drafted by eminent counsel. 


? Fletcher v. Peck (6 Cranch 87) had been decided 
by the United States Supreme Court in 1810, having 
been argued by Luther Martin of Maryland, against 
Robert G. Harper of Maryland and Joseph Story of 
Massachusetts, the latter prevailing. As is well known 
this case was the precursor of the decision in the 
1819 
(4 Wheaton) in which Story sat as one of the Justices 
of the Court. 

? In an elaborate pamphlet published in 1825, en- 
titled “Reasons, Principally of a Public Nature, against 
a New Bridge from Charlestown to Boston,” it is said: 
“The present bridge was not granted as a favour to the 
stockholders, but because the legislature perceived that 
the whole community were to be benefitted, and the 
terms on which the proprietors were willing to under- 
take this novel and hazardous enterprise gave an advan- 
tageous bargain to the public. The object in view in 
obtaining this projected bridge is merely local and 
personal, so entirely a project to get rid of paying foot 
toll at the present bridge, that scarcely a man in Charles- 
town would be in favour of a new bridge if the charter 
contained a provision for taking a foot toll.”’ 


Dartmouth College Case nine years later, in 
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Hitherto the case for the petitioners had been 
urged simply on grounds of the public need 
of a new bridge. In this petition, however, 
the popular prejudice against the old bridge, 
which in reality formed the basis for the 
desired legislation, was made clear: 


“Tt is plain that most of the remonstrants 
must resort to the ambuscade of vested 
rights in Charles River Bridge in order even 
to make out a plausible case. And upon 
this point your petitioners are free to say 
that if vested rights of the kind insisted upon 
actually exist, they will never ask for their 
violation. But if they do not, from what 
we know of the history of Charles River 
Bridge, we are equally free to say that that 
corporation is, under all circumstances, one 
of the last which demands the sympathy of 
the Legislature.”’ 


Harvard College had early foreseen the 
injury to its interests, if the petition for the 
new bridge should be granted; and, June 
27, 1824, the Corporation voted that the 
President and Treasurer should “attend to 
the College interests relating to an application 
for a bridge from: Charlestown to Boston, 
and make such Memorial and Remonstrance 
as they may deem proper.’’ During all 
the succeeding legislative struggle the in- 
terests of the College were vigorously de- 
fended in the debates. For the first three 
years, however, no attention to its rights 
had been paid by the adherents of the bill; 
but in the new petition of June 8, 1826, 
the College rights were thus mentioned: 


“The Interest of Harvard College in this 
matter is too trifling to intercept the pro- 
gress of the petition. At most it cannot 
exceed, now, or hereafter, $700 a year, 
and a way can be easily found to obviate 
the ground of complaint without any in- 
justice to the University.”’ 


No action was taken by the Legislature 
in 1826; and in June, 1827, for the fourth 
time, a new petition was filed, asking for a 
toll bridge, which should become free after 
reinbursement of the proprietors. By this 
time, the public were greatly aroused. Over 
one thousand citizens of Charlestown signed 








the petition, and the matter had become a 
political issue on which the Democrats and 
country legislators were lined up largely in 
favor of the new bridge,—the Whigs, the 
lawyers, the merchants with old Federslist 
affiliations, and the city legislators supyort- 
ing the old bridge. 

The sharp drawing of political lines gradu- 
ally made it evident to the Charles River 
Bridge faction that their previous feeling of 
confidence was now no longer warranted. 

In the Senate, an attempt was made at a 
compromise, and a committee was appointed 
to report at what date the present stock- 
holders of Charles River Bridge would realize 
the amount paid by them for further stock, 
and six per cent interest. The committee 
reported such reimbursement would be 
effected through accrued profits by the year 
1859. 

This was felt by the Senate to be too long 
a period to continue the rights of the old 
bridge; and notwithstanding generous offers 
on the part of the old bridge proprietors to 
build a new draw, to repair or reconstruct 
their bridge or to build a spur bridge, and 
to make a reduction of 50 per cent on all 
tolls except foot passengers, or a 50 per 
cent reduction on foot tolls and a reduction 
of over one-third on all other tolls, a bill 
passed both House and Senate, granting a 
charter for the new bridge, but postponing 
its construction for four years if the old 
bridge proprietors should within 60 days 
agree to convey their property to the State 
on December 31, 1831. 

So intense, however, were the feelings 
created by the passage of this bill, that 
fourteen senators, among whom were Caleb 
Cushing, James T. Austin (later Massachu- 
setts Attorney General), David Sears, the 


1 The Committee reported that it found that 82 
shares had been bought by stockholders, 1812 to 1823, 
at prices varying from $1800 to $2200. That between 
October, 1823, and April, 1824, the stock sold for from 
$1270 to $1550; and that $1600 was a fair market 
value, October 1, 1820. The dividends for 1821 were 
$1209; for 1826, $138. 
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noted Boston merchant, and Nymphas 
Marston, the eminent lawyer of Barnstable, 
signed a formal protest, filed on the Senate 
records March 9g, 1827.' 

On March 10, 1827, Governor Levi Lin- 
coln vetoed the bill, which passed over his 
veto in the House, but was lost in the Senate, 
16-12. In his veto, after speaking of the 
violation of contract and of vested rights 
caused by the new charter, he thus mentioned 
the College interests. 


“Further the obligation to keep up and 
repair the bridges and pay the College ought 
not to be continued if they are not to receive 
tolls. It is not equitable or good faith. 

“The money pledged to the College must 
also be paid from the Treasury or lost to 
science and the faith of the government here 
again violated.” 


Further, Governor Lincoln, bearing in 
mind that the State was being agitated from 
one end to the other by various schemes for 
new canals, and that the Commission on 
Internal Improvement was making a report 
advocating the construction of the then 
novel system of railroads and providing for 
surveys from Boston to the Rhode Island 
and New York boundaries, was profoundly 
impressed with the serious effect which this 
legislative act would have in unsettling the 
confidence of financial men, and dampening 
their ardor for embarking in new enterprises. 


“In one other point of view the bill is 
regarded as unsalutary. Great improve- 
ments of the country have, with us, been 








* The undersigned, members of the Senate of the 
Commonwealth of Massachusetts, hereby protest against 
the enactment of a bill to establish the Warren Bridge 
Corporation for the erection of a free bridge over Charles 
River between Boston and Charlestown, for the follow- 
ing reasons, viz: 

Because the erection of the contemplated bridge in 
the manner authorized in and by said bill would destroy 
the franchise which the proprietors of Charles River 
Bridge hold under a grant of this Commonwealth having 
all the force of a contract; and 

Because the grant contemplated by said bill would be 
in violation of the public faith and of the constitutional 
tights of the proprietors of said Charles River Bridge, 
and would tend to unsettle the security of private property. 





the work of private enterprises and responsi- 
bility. To the interest and confidence of 
private associations we must look for in- 
vestments of funds in the prosecution of 
valuable and useful objects, and it is only 
from a firm reliance on the most scrupulous 
regard to rights under acts of incorporation 
that they will be encouraged to action. Let 
distrust of the good faith of the government, 
nay of its most careful and jealous protection 
of corporate interests, once be entertained, 
and there is an end to the labors of associa- 
tions of individuals in great and noble 
undertakings. The worst policy will be 
introduced and the greatest prejudice to 
country suffered.”’ 


It is to be recalled that only six months 
previous, in October, 1826, George Stephen- 
son in England had demonstrated the suc- 
cess of his steam locomotive ‘‘The Rocket.” 
A full description of this had appeared for 
the first time in the Boston Daily Advertiser, 
November 23, 1826. On November 25 that 
newspaper had stated ‘‘These experiments 
constitute a new era in the history of rail- 
roads. They prove conclusively that they 
are adapted in the most perfect manner for 
rapid traveling — whatever power may be 
used.’”’ Earlier, in 1826, the first railway 
corporation was chartered in Massachusetts 
—the “Granite Railway Corporation,” a 
tramroad for horse power from the Quincy 
quarries to the Neponset River. In the 
same year New York had chartered the 
Mohawk and Hudson Railroad Company. 

Undiscouraged by their fourth failure, 
the Warren Bridge petitioners appeared 
with a new bill in the Legislature early in 
1828; and on January 12, 1828, the Charles 
River Bridge filed a memorial: ‘‘ We do here- 
by most respectfully but earnestly and for 
the fifth time demonstrate, etc.’’ A remon- 
strance of the great Middlesex Canal corpora- 
tion was also filed. 

Compromise suggestions were made by the 
Proprietors of the old bridge to surrender 
their property to the State at once, for a sum 
to be fixed by impartial commissioners, or as 
an alternative o surrender without any pay- 
ment at the end of eight years. They also 
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expressed, through a committee consisting 
of Warren Dutton, Richard Sullivan, and 
Peter C. Brooks, their willingness to reduce 
tolls, and stated that 

“‘We can discern nothing in the facts or 


the law of the case or in the present state 
of public opinion, which should impair their 


confidence or 5 tg their hopes. They | measure, can require the absolute sacrifice 
rly, with, confidence on, the dntellgence | of the great amount of property which ‘hey 
for a reasonable protection. .| have innocently purchased, and now hold 
“At the same time they are ready to | upon the faith of the government.” : 
admit that they are desirous of being re- The Legislature paid no attention to the ff 
lieved from the very great burden of making offer, and on March 12, 1828, the bill passed, 


a defence before successive committees of 
the Legislature, or ultimately, if it should 
become necessary, which they do not believe, 
before other tribunals.”’ 


By this time, however, the new bridge 
party in the Legislature was in no mood to 


alter their’ present bridge, and even to build 
a new bridge in any manner the Legislature 
might desire, stating that they made ‘an 
earnest appeal to the enlightened wisdom of 
the Legislature to decide whether the Public 
Good or Public Policy, without reference to 
the equity, justice, or legality of such a 


granting a charter to the Proprietors of 
Warren Bridge, with a right to take toll until 
the cost of construction with 5 per cent 
interest should be reimbursed, the bridve to 
then revert to the State and to become a free 
bridge, the term of toll, however, not to 





eee ee ee 
. 





pra ~— erg po irae °F | exceed six years, and until the reversion of ( 
. gg va pe -_ a _ f th the bridge, the Proprietors to pay one- I 
e hight ™ ty _— eg of the | half of the annuity of $666.66 required to be n 
country against the pe a Agi paid’ to the College by the Charles River d 
members a, oh ae ay . of their Bridge, the latter being relieved from pay- 0 
constituents to enter Boston without pay- ing this one-half. (See c 127 of the acts “a ai 
ment of toll; the city members, having a 1827) ‘ C 
large financial and commercial COMSTISURRCY, Before the bill was signed by the Governor cl 
insisting that the State should keep faith a protest was filed in the House on March 11 w 
and observe its solemn contract. There was 1828, signed by 70 members among what br 
P ° P ’ » ’ - he 
also prevalent in the State at this time, a were the following prominent lawyers:— 
very violent anti-corporation feeling, and Rufus Choate, Emory Washburn ie er th 
the Charles River Bridge corporation was Saltonstall, Asahel Huntingdon, Joseph Wil- ta 
held up as the shining example of a grasping eit natin ee woke wan Ghee Bou en 
onopoly.* . 
ape poly p : Mann and James Savage.! ye: 
The joint committee reported in favor of : : . 4 . 
: ; x j Construction of this new bridge was at e 
the bill, which was ordered to a first reading in: 
in the House, February 5, 1828, by a large 1 The protest was based on the following grounds — Su 
sority : First, because neither the public convenience nor 
aan i , Ri Brid p , necessity require it. as | 
° waieene aver nage roprietors Second, because evidence of amount of -tolls was one rig] 
were now thoroughly alarmed ; and they again, | of ingredients of public conveniences and necessity on pre 
by vote of February 25, 1828, offered to | which the committee founded this report. I 
————_—_—_ Third, the granting of another bridge so near as to of 
* The Free Bridge question had become a political | essentially injure value of property without providing any , 
issue to such an extent that in the state election of 1827, | indemnity, is a violation of existing right, a breach of on 
in April, a candidate was put into the field in opposition | public faith, and tends to diminish the confidence in juri 
to Gov. Levi Lincoln, who based his campaign on this | and lessen the security of the right of property. beer 
issue — William. C. Jarvis, Speaker of the House of Fourth, because the Legislature have no right to tims 
Representatives. Owing to Lincoln’s personal popu- | obstruct an important navigable river by another bridge b 
larity, Jarvis only received 7130 votes to 29029 for | when the same is not required by public convenience y 
mor 


Lincoln. 





and necessity, “apart from any consideration of tolls.” 
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once begun; and it was so located that on the 
Charlestown end, the distance between the 
two bridges were only 260 feet, and on the 
Boston end 916 feet, the roads leading from 
the two bridges converging to within a 
distance of 26 feet. The distance to Charles- 
town by the old bridge was 3134 feet, by the 
new, 3243 feet. 

The new bridge was opened December 25, 
1828; and the effect was seen at once in the 
alarmingly rapid diminution of traffic over 
the old bridge, whose toll fell, in the first 
six months of 1829, from $15,000 to $6500, 
as compared with the same period in 1828. 

It was quite apparent, therefore, that 
when the Warren Bridge should become a 


' .free bridge in 1834, the Charles River Bridge 


stock would be worth practically nothing. 
The damage to the interests of Harvard 
Collese would also be severe — first, by its 
loss of an annuity of $666.66 which had 
nearly 23 years more to run; second, by the 
decrease in the value of the Bridge stock 
owned by it; third, by the loss of the rever- 
sionary right which was to remain in the 
College after the expiration of the old bridge 
charter, but which would become valueless 
when the Warren Bridge became a free 

The Charles River Bridge did not wait for 
the completion of the new bridge before 
taking action in the courts, but at once 
engaged as counsel two of the leading law- 
yers of the State, Daniel Webster and 
Lemuel Shaw who proceeded to file a bill 
inequity June 17, 1828, in the Massachusetts 
Supreme Court, setting forth the new bridge 
as a nuisance and an injury to the exclusive 
rights of the old bridge, and asking for a 
preliminary injunction. 

It is interesting to note that this was one 
of the first equity suits in the State, based 
on nuisance; for the statute giving equity 
jurisdiction in such cases had only recently 
been passed (St. 1827 c 88). Up to that 
time, the only matters in equity cognizable 
by the Massachusetts Courts had been, 
mortyages and forfeitures under St. 1785 c 22; 





trusts arising under deeds, wills or in the 
settlement of estates, and contracts in writing 
where specfic performance was claimed, 
under St. 1817, c 87; redemption of lands, 
under St. 1818, c 98 and St. 1821 c 85; bills 
for discovery and adjustments between 
freighters and other parties interested in the 
same subject matter, under St. 1818 c 122; 
bills for discovery and delivery of goods, etc. 
secreted, and bills of account between 
partners, etc., under St. 1823 c 140. 

Richard Fletcher and William C. Aylwin, 
who appeared for the Warren Bridge, 
vigorously opposed the issuance of any 
preliminary injunction and denied the court’s 
jurisdiction. 

Chief Justice Isaac Parker (who had 
resigned as Professor in the Harvard Law 
School only a year and a half before) gave 
the opinion of the court (6 Pickering 376), 
holding that the Court had jurisdiction, 
but refusing to issue any preliminary 
injunction, and—what is surprising to 
modern lawyers — stating that the plain- 
tiff’s request for such an injunction prior to 
filing of an answer, was something ‘‘ novel,” 
and almost as ‘‘startling ’’ as the first appli- 
cation for this kind of injunction in 1752 
seemed to Lord Hardwicke... The Chief 
Justice said that this kind of injunction was 
“but sparingly exercised, and only in cases 
which hardly admit of controversy’; and 
such conditions he did not find in this case. 
In order, however, to make it plain that the 
court had not considered the merits of the 
case, he began his opinion by warning 
counsel. 


“We think it will be unsafe for either 
party to found any hope or expectation of | 
the final result of this bill upon the failure 
of the present motion, for it will be seen that 
there was no occasion to go into the general 
merits of the case in order to discharge our 
present duty, and we have not thought our- 


? In 1752 in an anonymous case, 2 Vesey 414, Lord 
Hardwicke summarily dismissed such an application for 
a preliminary injunction, “saying this was a most 
extraordinary attempt of which he never knew an in- 
stance before.” 





292 


THE GREEN 





BAG 





selves authorized in the actual state of the 
proceedings, when only one party is form- 
ally before the court (the time for answer 
not having arrived), to decide or even 
deliberate upon a question on all hands 
deemed to be of magnitude and importance.”’ 


Meanwhile, pending the decision, there 
had been much speculation in the stock 
of the Bridge Company. This was the 
period when the first railroad enterprises 
were being discussed, and plans for. rail- 
road charters made throughout the State. 
It was foreseen that the final decision of this 
case would be of vast effect upon the respec- 
tive rights of such railroads and of the old 
and powerful turnpike corporations which, it 
was then apparent, the railroads were likely 
.osupplant. There was consequently im- 
mense excitement over the question in all 
business and financial circles. This fact the 
Chief Justice recognized, for he closed his 
opinion as he had begun, by giving ‘“‘a cau- 
tion to the parties and to others interested 
in the question, to all who may wish to specu- 
late on the result for whose projects and 
schemes are connected with the maintenance 
or overthrow of the bridge, that we consider 
the question of the validity of the grant and 
charter of the new bridge as open and un- 
decided as it was before this motion was 
made.”’ 


Before the Warren Bridge was in actual 
receipt of tolls, a supplemental bill was filed 
and later an amendment (the Warren Bridge 
then being in receipt of tolls), claiming that 
the charter under which the Proprietors acted 
was a violation of the contract of the State 
with the Proprietors of the Charles River 
Bridge, and was therefore repugnant to the 
Constitution of the United States, and claim- 
ing further that it was a taking of property 
without compensation, and thus in violation 
of the Massachusetts Constitution. 

On December 2, 1828, the defendants filed 
their answer, and both parties proceeded to 
take depositions. In June, 1829, the defend- 
ants asked for delay, claiming insufficient 
time to gather evidence, but in fact wishing 
delay until the bridge should be completed 











and public sentiment created in their favor, 
This motion being denied, on June rs, the 
defendants claimed a right under the Con- 
stitution to a trial by jury. In deciding this 
point, Judge Parker spoke of the limited 
time and opportunity given. the court to 
consider it, as one of the obvious disad- 
vantages of the method of administering 
equity; and said that the incessant eng:ge- 
ments on the common law side of the court 
unfitted the judges to give the proper amount 
of attention to its equity cases. He }eld, 
however, that no rights of the defend:nts 
were infringed if the court should decide 
which facts, if any, were proper to be left 
to the jury. The defendants thereupon 
waived the point, and in October, 15329, 
the case was argued on its merits by the same 
counsel as at the previous hearing. 

Opinions were given in the case, January 
12, 1830 (7 Pick 344). The court divided 
evenly, two judges, — Chief Justice Isaac 
Parker and Judge Samuel Putnam, denying 
the constitutionality of the Statute; two 
upholding it — Judge Samuel Sumner Wi ilde 
and Judge Marcus Morton.! 

Judge Parker upheld fully the plaintiff's 
contention that the statute was an impair- 
ment of contract and also a taking of 
property without compensation, saying: 


“T think this question of the necessity 
of indemnifying the proprietors of the Charles 
River Bridge has been prejudiced by the well 
known fact that the profits of the bridge 
have been great beyond the example of 
any similar institutions in this country. It 
seems to me that if the legislature of 1787, 
which is one year after the building of the 
bridge, when its success could be only con- 
jectural and the experiment of its durability 
was scarcely tried, had incorporated this 
company to build the Warren bridge with- 


1 Robert Rantoul, in his noted Fourth of July oration 
at Scituate in 1836, spoke of the tendency among corpo- 
ration advocates to hold an “obnoxious statute uncon- 
stitutional, as would have happened in the case of the 
Warren Bridge, but for the firmness of Judge Morton.” 
See “Memoirs of Robert Rantoul, Jr.,” by Luther 
Hamilton (1854). 
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out indemnifying the proprietors of the old 
bridge, the opinion of the injustice would 
have been universal.” 


Judge Morton (a robust Democrat of the 
radical type), took the position that to hold 
the statute unconstitutional would retard 
all progress, that such a construction as the 
plaintiffs claimed was not to be placed on a 
charter for a great public work, and that 
the grant was to be construed rigidly in 
favor of the State and against the grantee. 
The extent to which the economic and social 
conditions of the day entered into the deci- 
sion is well illustrated by his remarks: 


“Scarcely a turnpike has been estab- 
lished in the state which has not diverted 
more or less travel from the former ones. 
If, therefore, the different private charters 
in the Commonwealth, granted for the pur- 
pose of improving the state of the country 
and bettering the condition of the people, 
are to receive the extensive construction 
contended for, they amount to an entire 
prohibition of all further internal improve- 
merit during their continuance. No im- 
proved road, no new bridge, no ¢anal, no 
railroad, can be constitutionally established. 
For I think, in the present state of our 
country, no such improved channel of com- 
munication can be opened without dimin- 
ishing the profits of some old corpora- 
tion.”’ 


Meanwhile, the pendency of this case had 
already had a serious effect in retarding the 
development of railroads in Massachusetts. 
South Carolina, Maryland, New Jersey 
and New York had already chartered and 
operated railroads; but Massachusetts finan- 
ciers had hesitated to embark in such doubt- 
ful enterprises, fearing future action of the 
Legislature which might destroy the value 
of their charters, similar to that which had 
wrecked the Charles River Bridge. Finally, 
in 1830, however, a charter was obtained for 
the Boston and Lowell Railroad, though with 
the protection of the express grant ofan exclu- 
Sive right for thirty years. Other charters 
Were granted in the same year without such 
right; but the difficulties of obtaining stock 





subscriptions were so great that no railroad 
was opened for operation until 1834. And 
even as late as 1835, the effect of the Bridge 
case was felt when attempts were made to 
finance the Western Railroad (chartered in 
March, 1833), which was to connect Boston 
with Albany. Thus, Josiah Quincy, Jr., its 
treasurer, noted in his diary, November 25, 
1835: 


“Went round with Mr. Edmund Dwight 
to obtain subscribers for the Western Rail- 
road and they all with one accord began to 
make excuses. Some think the city is 
large enough and do not want to iricrease it. 
Some have no faith in legislative grants of 
charters since the fate of Charlestown 
Bridge. ...It is the most unpleasant 
business I ever engaged in.”’ 


An appeal was taken at an early moment 
from the decision of the Massachusetts 
Court; and the case was entered in the 
United States Supreme Court March 19, 
1830, to be argued in the January term of 
1831. At this point, the great case becomes 
intimately and interestingly connected with 
the history of the Harvard Law School, — 
then an institution only fourteen years old. 
Judge Joseph Story of the United States 
Supreme Court had been appointed Dane 
Professor in the School in 1829, delivering 
his lectures in the fall and spring, and sitting 
in the Court in Washington from January to 
March. Two weeks before the argument of 
the case of Charles River Bridge v. Warren 
Bridge, on February 24, 1831, Story wrote 
to his colleague Professor Ashmun, then 
Royall Professor in the Law School.: 


“We are not yet at the Charlestown 
Bridge case though it has been staring us in 
the face for a week past. I think it will be 
reached next week and then comes the tug 
of war. We have already a deputation from 
Charlestown to take care of the court and 
report progress, and the address of Mr. 
(Marcus) Morton’s constituents has taken 
some pains to prevent our falling into great 
errors without all proper admonitions. I 
want no better gauge of the man than 
that as a judge he is willing to be the 
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candidate of such people with such avowed 
opinions.! ”’ 

The case was argued on March 7 to 11, 
1831, before Chief Justice Marshall and Jus- 
tices Joseph Story, Smith Thompson, John 
McLean, and Henry Baldwin, Justices 
Gabriel Duvall and William Johnson, being 
absent. For the Charles River Bridge Daniel 
Webster appeared as counsel with Warren 
Dutton, the latter being one of the most 
prominent of the Bridge Proprietors. For 
the Warren Bridge were Walter Jones, the 
noted lawyer of the District of Columbia, and 
William Wirt of Maryland, who had recently 
resigned as Attorney General of the United 
States. Judge Story wrote to Professor 
Ashmun March 1o: 


‘We are now upon the Charlestown 
Bridge case and have heard the opening 
counsel on each side in three days. Dutton 
for the plaintiffs made a capital argument 
in point of matter and manner, lawyerlike, 
close, searching and exact; Jones on the 
other side was ingenious, metaphysical, and 
occasionally strong and striking. .Wirt goes 
on to-day and Webster will follow tomorrow. 
Six Judges only are present which I regret, 
Duvall having been called suddenly away...” 


No more important constitutional ques- 
tion had come before the Supreme Court than 
that involved in this case, since the famous 
steamboat case of Gibbons v. Ogden, in 
1824. Not only was the fate of this particular 
corporation involved, but the whole trend of 
future railroad and other corporate develop- 
ment was to hang upon the decision. 

After the arguments, it was at once 
evident that no agreement could be reached 





* The Boston Daily Advertiser, of February 7, 1831, 
quoting from the Bunker Hill Aurora, said, ‘agents for 
the parties in the case have repaired to Washington to 
conduct the cause to its final issue before the Supreme 
Court now in session. General Austin left town on 
Thursday.” 

The reference in Story’s letter to Morton is to the 
fact that Marcus Morton, while still a Justice of the 
Massachusetts Supreme Court, was the Democratic 
candidate for Governor in each year from 1828 to 1834 
inclusive, the Democrats being largely Warren Bridge 
men. 








by the judges at the current term, and the 
case was taken under advisement until t 
January term of 1832. 

At this term, on March 1, 1832, Judge 
Story wrote to Professor Ashmun: 


2 


“The Charlestown Bridge cases not yct 
decided. Some of the judges had not pre- 
pared their opinions when we met; and Jud» 
Johnson has been absent the whole ter: 
from indisposition....I may tell yor 
confidentially, that we are greatly divic 
in opinion, and it is not certain what th 
finale may be. -Perhaps it may not 
decided this term. We shall rise about t 
middle of March, and I shall find my w 
home as soon as possible afterwards, so t] 
I may relieve you from some extra duty. 
would rather work in the Law School th 
here.” 


Though no definite knowledge has eve 
been had of the decision reached by the co1 
at this time, it seems probable that Marshal 
Story, and a majority of the judges who h 
heard the argument, had arrived at a con- 
clusion in favor of Charles River Bridge and 
contrary to that reached by Chief Justice 
Taney and the court at the final decision of 
the case made in 1837. At all evenis, 
Story had writen out his opinion as early 
as November 19, 1831, for in a letter on that 
day to Jeremiah Mason he wrote: 


“T am now engaged on the Charles River 
Bridge case. After it is finished I should be 
glad to have you read it over if I thought it 
might not give you too much trouble. It 
is so important a constitutional question 
that I am anxious that some other mind 
should see, what the writer rarely can in lis 
zeal, whether there is any weak point which 
can be fortified or ought to be abandoned. 
The general structure of the argument, I 
hope, issound, but all the details may not 
be.” 


To this Mason replied, November 24, 
1831: 

“I will most willingly examine your 
opinion on the case you mention, and yive 
you the result of my reflections on it.”’ 


On December 23, 1831, Story wrote again 
that illness had delayed the completion of 











XUM 


our 
rive 





XUM 





THE CHARLES RIVER BRIDGE CASE 295 





his opinion, but that he would send it soon, 
and he continued: 


“IT wish to make some remarks to explain 
the great length and the repetition of the 
same suggestions in different parts of the 
same opinion. I have written my opinion 
in the hope of meeting the doubts of some of 
the brethren, which are various and apply 
to different aspects of the case. To accom- 
plish my object, I felt compelled to deal 
with each argument separately and answer 
it in every form, since the objections of one 
mind were different from those of another. 
One of the most formidable objections is the 
rule that royal grants, etc., are to be strictly 
construed; another is against implications 
in legislative grants; another is against 
monopolies; another is that franchises of 
this sort are bounded by local limits; another, 
that the construction contended for will bar 
all public improvements. I have been com- 
pelled, therefore, to restate the arguments 
in different connections. I have done so, 
hoping in this way to gain allies. I should 
otherwise Have compressed my opinion 
within half the limits.” 


lhe opinion thus referred to became the 
dissenting opinon delivered by Judge Story, 
when the case was finally decided six years 
later. 

A long delay now ensued, owing to illness 
and death of several members of the court, 
and to the discinclination of the court to 
hear or decide so important a case involving 
a state statute, unless the full court should 
be present. By January, 1832, the court 
had come to no conclusion; and owing to the 
illness gf Judge Johnson, the case was again 
held under advisement until the January 
term of 1833, when, on February 26, 1833, 
it was ordered for re-argument. Owing to 
the illness of Judge Baldwin, no argument 
was had at that term. In 1834, Judge 
Johnson died, and Judge Duvall was ill. 
During the next year, 1835, came the death 
of Chief Justice Marshall and the resignation 
of Judge Duvall. 


' In Massachusetts, Lieutenant-Governor S. T. Arm- 
strong sent the following special message to the legisla- 
ture, March 20, 1835: ; 

“It appears that at the term of the court which has 





Meanwhile William Wirt, then one of the 
leaders of the United States Bar and chief 
counsel for the Warren Bridge had died on 
February 14, 1834; and after much con- 
sideration, the Proprietors decided to retain 
in Wirt’s place Simon Greenleaf, then Royall 
Professor in the Harvard Law School. 

Although Greenleaf as counsel in this case 
would be obliged to act in a capacity adverse 
to Harvard College, no question seems to 
have been raised by the College as to the 
propriety of his action. The only official 
reference to the case is to be found in the 
following letter now in the Harvard Archives 
and in an ensuing vote of the Harvard 
Corporation. 

Greenleaf writes’ 
November 27, 1834. 


to the Corporation, 


‘“‘ Having been requested to argue a cause 
before the Supreme Court at Washington 
some time in the ensuing winter I deem 
this a proper occasion respectfully to ask 
whether in your opinion the statutes of the 
Law Department militate with the practice 
of law by the Royall Professor, and if not 
entirely so then to what extent you should 
consider’him at liberty to accept professional 
engagements; or by what rule is he to 
govern himself in such cases. I have hither- 
to followed the course I understand to have 
been pursued by my predecessor, accepting 
only such engagements as I thought would 
not injuriously interfere with the duties of 
the Professorship; but the present appli- 
cation inviting me beyond the limits of any 
former precedent, I feel some difficulty in 
deciding how to dispose of it. I would 
request the favor of your opinion as early as 
convenient, it being for the interest of all 
parties that. no time be lost in preparing 
the cause.” 


just closed, there being a vacancy on the bench, the cause 
was again continued and now stands for argument at 
the next term in January, 1836; and that it is under- 
stood that the Supreme Court of the United States will 
not usually hear a cause involving the validity of a state 
law unless all the Judges by law to be appointed are 
commissioned and present on the Bench; so that it is 
not to be expected that this cause will be again argued 
without a full court.” 
1 See Harym Coll. Papers, 2d Series, Vol. vi. 
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In response to this letter the Corporation | a dissenting opinion, denying the validity 
voted on November 29, 1834: gf his Law School colleague’s argument. 

Voted that the request of Professor Green- In 1836, Chief Justice Taney (appointed 
leaf for the permission to be absent during | in December, 1835), and Judge Barbour 
the ensuing term one fortnight, for the pur- | (Duvall’s successor), did not take their 
pose of arguing an important cause before | seats until the end of the term; so that i 
the Supreme Court of the United States be | was not until 1837, six years after the first 
granted under the Circumstances stated by | argument, that a full court assembled tu 
him, — such absence not being likely to be | hear the famous case.’ 
injurious to the Law School in the opinion | ~ > : ’ ; 

. Professor Greenleaf had written to Treasurer Ward 

of the Law Faculty. Jan. 9, 1835: 

Thus it was that when this great case was “My journey to Washington will depend on th 
argued and decided, nearly three years later | contingency of President Jackson’s filling the present 
(in 1837), it was won by one Harvard Law vacancy on the Bench, and of the new judge taking his 


. ’ se: is term: se of the Warren Bridge wi 
School professor, arguing directly contrary | ‘¢#t this term; as the case of the V ; 
P ’ § g J t ’ not be argued but to a full Bench. Should I go, I shal! 


to the interests of Harvard College, and with | ,, happy to be of service to you.” — See Letters to th: 
the other Harvard Law School Professor, | Treasurers, Harvard College Archives. 


Joseph Story, delivering from the Bench Boston, Mass., May y, 1908. 


———_—__ ---< — 


ON LANGDELL HALL 
By Harry RANDOLPH BLYTHE. 


STERN temple of eternal law! the sight 

Of thy strong body looming grey and grand 

Makes pulses leap. For over all our land 

No force like thine so girded is with might,. 

So fruitful, yet so latent of the Light; 

What freighted trust is thine! — that from 
thy band 

The Nation’s captains rise to take command, 

Tis well thou art the Citadel of Right! — 


Thy first-born sons are we, yet thou so well 

Hast forged thy blood into our blood and 
bone 

That we, with zeal like thine will guard the 
laws; 

Thy trust fails not. So potent is thy spell 

That thou shalt ever know us for thine own 

In truth’s far fields still fighting for thy cause. 


CAMBRIDGE, Mass., May, 1908. 
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LANGDELL HALL AND THE EARLIER BUILDINGS OF 


THE HARVARD LAW 


SCHOOL 


By EuGENE WAMBAUGH 


NEW building, Langdell®Hall, was in 
the autumn of 1907 added to the 


facilities of the Harvard Law School. It | 
is about seventy-five feet to the northeast | 


rapidly over the buildings and the history 
which preceded it. 

It was in 1815 that the first professorship 
of law was filled at Harvard. This pro- 


of the old building, Austin Hall, and con- | fessorship was the fruit of a gift by a testator 


nected with it by a subway. 
school uses both of these buildings, and 


as Walter Hastings Hall, about seventy- | 








As the law | 


whose will, made many years earlier, had been 
influenced by the creation of the Vinerian 
professorship at Oxford. Naturally enough, 





DANE HALL, 1832 TO 1845 
Gift of Hon. Nathan Dane 


five feet to the northwest of Austin and 
parallel with Langdell, is largely occupied by 
law students, there is now something like a 
law school quadrangle, giving an approxi- 
mation architecturally, as there has long 
been an approximation otherwise, to the 
attitude of a distinct institution within the 
university. In fact, the buildings successively 
occupied by the law school have always 
borne some relation to the school’s history 
and condition. Hence, before describing 
Langdell Hall, it seems worth while to run 





the first Royall professor at Harvard, Isaac 
Parker, like the first Vinerian professor at 
Oxford, Blackstone, began his professorial 
career by addressing somewhat popular 
lectures to college undergraduates, who may 
or may not have intended to enter upon the 
profession of law. This was not professional 
training, did not call for the segregation of 
students, did not call for a collection of 
books, and did not call for a building; and 
hence there was no building for several 
years. 





298 





THE GREEN BAG 





The date commonly given for the begin- 
ning of the Harvard Law School is 1817. 
In that year another professorship of law 
was added, and simultaneously came techni- 
cal instruction in law, genuine law students — 
none of them college undergraduates, — and 
separate accommodations for law work. 
That was, however, a day of small things. 
In the first twelve years, ending in 1829, 
only one hundred and six students left the 
law school. In other words, there were on 
the, average not more than ten students 
annually. Many of these entries were for 
only a short time. Before 1830 there were 
only twenty-six graduates in law. The 
explanation is that law students still pre- 
ferred the private law schools, of which the 
one at Litchfield was the largest and most 
famous. Yet even in those early days the 
Harvard Law School deserved to be treated 
with respect. Its two professors, Isaac 
Parker and Asahel Stearns, were lawyers 
of high local repute; and Stearns was the 
author of a work on Real Actions, the earliest 
law book produced at Harvard. The stu- 
dents were well fitted to procure profes- 
sional study. Of the one hundred and six 
who left the school before 1830, seventy-six 
were college graduates before entrance. 
Only twenty-six took the degree in law, and 
of these the college graduates numbered 
twenty-two —all of them being college 
graduates of at least three years’ standing. 
Among those who took the degree, the one 
best known to-day was Luther S. Cushing, 
the author of several books, among them a 
large work entitled the Law and Practice 
of Legislative Assemblies, and a still more 
widely circulated Manual of Parliamentary 
Practice. Of those who did not take the 
degree the best known were Caleb Cushing, 
Rufus Choate, Emory Washburn, and Francis 
Hilliard — the last being the author of many 
books once used by practitioners, including 
one which is said to be the earliest treatise on 
Torts. Notwithstanding the merits of the 
instructors — merits which attracted stu- 
dents from both north and south — the 











Harvard Law School of those days was an 


experiment, not yet showing much growth, 
and certainly not needing large accommoda- 
Hence it found a temporary home 
in a building not designed for its purposes. 


tions. 


This was a wooden structure called Second 
College Houge, occupying part of the sit 


of the College House of the present time. 


Second College House typified the. Harvar: 
Law School of the days of Isaac Parker and 


Asaliel Stearns, and it was identified with 


those professors. 
In 1829 came a great change, beginning 
with an entirely new faculty. Parker had 


resigned in 1827, and thereupon the attend- 


ance, always small, had distinctly diminished. 
In 1828-29 the students numbered six. 
Stearns resigned in 1829. 
ships being vacant, Joseph Story and Joh: 
Hooker Ashmun were appointed in June 
1829. Story was already of national import- 
ance by reason of his being an eminent 
justice of the Supreme Court of the United 
States, but as his judicial duties kept him 
away from Cambridge for a substantial part 
of the year, it was requisite that ther 
should be some other professor always on 
the ground, and hence the appointment of 
Ashmun, a young man who had already 
taught in the private law school at North- 
ampton, was a matter of great consequence. 
The membership of the school immediatel: 
increased with rapidity. In 1829-30 the 
students numbered twenty-four. It is inter 
esting to notice that among the students 
leaving the school in 1830 were B. R. Curtis, 
O. W. Holmes, Theodore Sedgwick, and 
Timothy Walker. The school held its 
growth, but for almost ten years it con- 
tirttued to be the practice not to take the 
law degree. At the samie time the per- 
centage of college graduates fell to about 
sixty-six. The attendance being, from 1829 
to 1832, about thirty annually, a permanent 
home become necessary. In 1832 Dane Hall! 
was built. Its name honored Nathan Dane, 
who founded the Dane professorship fo: 


Joseph Story, on the basis of the profits from 


Both professor- 
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Dane’s Abridgment of American Law, pre- 
cisely as Viner..founded the Vinerian pro- 
fessorship at Oxford on the basis of the 
profits from Viner’s’ Abridgment. Dane 
Hall in its original shape stood south of 


school. The building stood without change 
until 1845. Ashmun taught in it for a few 
months, and Charles Sumner sometimes 
taught in it as Story’s substitute. With 
these exceptions, no one except Story and 














DANE HALL, 


Massachusetts Hall and west of the site of 
Matthews Hall. 
balanced Holden Chapel, being larger than 
Holden Chapel in about the same ratio as 
that in which Massachusetts Hall exceeds in 
size the neighboring Harvard Hall. In style 
the original Dane Hall resembled Holden 
Chapel, except that the front of Dane Hall 
Was ornamented with a portico and a row of 
pillars. The original Dane Hall was in 
architectural effect a small copy of the 
brick court houses of that period. 

Ashmun died the year after Dane Hall was 
occupied. He was succeeded by Simon 
Greenleaf, who, by reason of Story’s frequent 
absences, was the administrative head of the 


In situation and size it | 





1845 TO 187! 


Greenleaf taught in Dane Hall as it originally 
stood. The building was remodeled in 
1845. Story died in this year and Greenleaf 
retired in 1848. Dane Hall in its original 
form is thus peculiarly identified with Story 
and Greenleaf. There was produced ‘‘Green- 
leaf on Evidence,’’ said to be the American 
law book of the widest influence in America 
and England. There were produced Story’s 
numerous books, some of which are in use 
still and all of which have aided to make 
Story the most versatile figure in American 
law — eminent as teacher, author, and judge. 
Surely it is unfortunate that the old Dane 
Hall cannot be longer seen in its original 
condition. Yet a glance at the Harvard 
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Law Quinquennial shows that although one 
page is enough to contain the names of one 
class in 1830, three pages are not enough 
in 1845; and as the attendance in one 
academic year sometimes reached one hun- 
dred and fifty, the building could no longer 
accommodate the school. 

In 1845 Dane Hall was enlarged by adding 
at the back a part much larger than the 
original building. The old part was preserved 
without. exterior change. The building 
as enlarged was, of course, a monument to 
the eminence of Story and Greenleaf. Yet 
in its new condition it was to be identified 
with new names. The building stood in the 
same form from 1845 to 1871. The three 
professors who were most nearly contem- 
poraneous with that condition of Dane Hall 
were Joel Parker, professor from 1847 to 
1868, Theophilus Parsons, from 1848 to 
1869, and Emory Washburn; from 1856 to 
1876. Other persons, including John C. 
Gray and C. C. Langdell, taught for a short 
time between 1845 and 1871; but Dane Hall 
enlarged, standing on its original site, is 
necessarily identified with Parker, Parsons, 
and Washburn — the last two being widely 
known through their writings and the first 
being a teacher who was no less esteemed by 
the pupils of that day, and who, as Chief 
Justice of New Hampshire, must always be 
remembered in connection with the famous 
case of Britton v. Turner. 

The next change in Dane Hall is the only 
architectural change in the law school which 
does not represent a change in the school’s 
needs. The numbers of the time of Story 
and Greenleaf were sustained, though not 
uniformly, throughout the time of Parker, 
Parsons, and Washburn, but the numbers did 
not increase. The change that next took 
place.in Dane Hall was rendered necessary 
by an increase in the dormitory accommo- 
dations of Harvard College. What hap- 
pened was no, enlargement of Dane Hall, but 
simply a removal some seventy feet south- 
ward in order to make room for Matthews 
Hall. The removal placed Dane Hall so 





near the street that the portico and column: 
had to be sacrificed. This change was made 
in 1871. The building stood thus, unaltered 
in exterior appearance, but from time to 
time slightly remodeled inside, until the 
school removed in 1883; and the building 
presents nearly the same exterior appearance 
still. The extension in the rear held the 
library, including both the stack and th: 
reading room. Above the library was 
the lecture room. The front part of th« 
building was devoted partly to professors’ 
studies. 

As has been indicated, the removal of 
Dane Hall from its original to its present 
site was caused by no change in the needs ot! 
the school. Yet by a strange chance thi 
removal was substantially contemporaneou 
with the beginning of a change that wa 
really a revolution, for it was in 1870 that 
Professor Langdell had become a professor. 
Further, by another strange chance, Dan 
Hall in this new site became closely identi- 
fied with a new group of instructors. Omit- 
ting the names of those who served for com- 
paratively short times, one finds that 
throughout nearly the whole of the period 
from 1871 to 1883 instruction was given b\ 
John C. Gray, C. C. Langdell, J. B. Ames, 
and J. B. Thayer. To that Dane Hall and 
to that period and to that list of names must 
be conceded an intimate connection with the 
development of a new system of teaching 
law — the case system. 

It is to the case system, rather than to 
any increase in the number of students, that 
one must attribute the next change — the 
removal from Dane Hall and the building of 
Austin Hall. The case system had caused, 
or at least had encouraged, a great growth 
in the library and in the use of books by the 
students. It became the students’ course 
of business to spend the whole day in the 
reading room. It was desirable to have a 
seat in that room for each student. Further, 
intimately connected with the introduction 
of the case system was the extension of the 
course to three years, necessitating more 
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lecture rooms. For all these reasons, larger 
quarters were required. 

Austin Hall, from 1883 to 1907 the sole 
home of the Harvard Law School, is still the 
scene of about half the lectures. It is a 
building of reddish brown stone, with buff 
trimmings, and is one of the most highly 
admired works of the late H. H. Richardson. 


LANGDELL HALL 
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That limit was reached in 1889-90. In 
1899-1900, the last year of Professor Lang- 
dell’s teaching the number of students had 
reached six hundred and thirteen. The 
number in 1907-08 was seven hundred and 
sixteen. For years the students were sub- 
jected to the discomfort of not being able to 
find seats in the reading room. Besides, the 








DANE HALL, 


It is very characteristic of the architect — 
having round arches, a conspicuous roof, and 
a general effect of richness and warmth. It 
contains one lecture room accommodating 
about two hundred and fifty, one accommo- 
dating about sixty, and two accommodating 
about one hundred and fifty each. It con- 
tains reading room accommodations for two 
hundred and forty, and a library stack for 
about fifty thousand volumes. When it 
was built the law school had one hundred 
and thirty students. There was a reasonable 
expectation that some day the number 
might be two hundred and fifty. Conse- | 
quently the architect so devised the building | 
that, with slight alterations, two hundred | 
and fifty students could be accommodated. | 





nie 


1871 TO 1883 


| other building within sixty feet. 
| the increase in the cost of structural iron 


lecture rooms became too few and the stack 
ceased to accommodate the books — many 
thousands being stored in inconvenient 
places. There were reasons enough for 
enlarging the building or obtaining a new 
one. Austin Hall, however, proved incapable 
of enlargement. The erecting of a supple- 
mental building was rendered difficult by 
a provision made by the donor of Austin 
Hall to the effect that there should be no 
Besides, 


work and in other items caused a financial 
difficulty. Thus it happens that for a 
longer time than one could wish Austin 
Hall has been the law school’s only home. 
As has been pointed out, the need of an 
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additional building has been caused by the 
growth in the appreciation of the Langdell 
system of instruction; and thus again there 
is a connection between the history of 
the school and the history of its buildings. 
In fact both Austin Hall and Langdell Hall 
serve as commemorations of Professor. Lang- 





fessor Langdell died July 6, 1906; but the 
name of Langdell Hall had already been 
decided upon and the foundation had been 
laid. It is worthy of notice that at Har- 
vard no other building has been named in 
honor of a living professor. 

The building was not ready for occupancy 

















AUSTIN HALL 


Occupied since | 883. 


dell, the former marking the end of the 


experimental stage, at Harvard, of his 
method of teaching, and the latter marking 
the ultimate approval of the results of ‘his 
method by an important part of the Ameri- 
can bar. 

Langdell Hall is named for the late Pro- 
fessor C. C. Langdell, who was appointed 
Dane Professor of Law Jan. 6, 1870, and 
Dean of the Law Faculty Sept. 27, 1870; and- 
who resigned as Dean June 18, 1895, and as 
Dane Professor Oct. 9, 1900, thereupon being 
appointed Dane Professor Emeritus. Pro- 








Gift of Edward Austin, Esq. 


at the beginning of the academic year 
1907-08, but parts of it were ready shortly 
afterwards. The first lecture was delivered 
at g o'clock, on Oct. 17, 1907. By the 
beginning of 1908 nearly the whole of the 
building was in use. 

The present dimensions of Langdell Hall 
are: from north to south, two hundred and 
twenty-nine feet; from east to west, seventy 
feet in the stack, eighty-two feet in the 
wing south of the stack, forty-seven feet in 
the wing at the extreme south; and eighty- 
three feet from basement to roof. The 
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cost, including plants for heating and venti- 
lation, but not including furnishing, has 
‘ been $365,000. The cost has been paid out 
of the surplus earned by the school. When 
the building is completed, its length will be 
increased by one hundred and thirty-two 
feet. In other words, the portion now built 
is about two-thirds of the whole building. 
The material is buff limestone. The style 
is classic. The general effect is square and 
lofty, reminding one of other works of the 
architects, Messrs. Shepley, Rutan & Cool- 
idge. Perhaps the most noticeable features 
are the great Ionic columns — which may 
serve as reminders of the modest columns 
that used to ornament Dane Hall. The 
east and west fronts are identical. 

In the northern part of Langdell Hall as 
it now stands, but in the central part of 
the building as it is to be, is the library stack, 
which ultimately will accommodate three 
hundred thousand volumes. As yet only 
the eastern half of the stack is fitted with 
shelving, the western half being used for 
one supplemental reading room and one 
small lecture room. At the north and 
south ends of the stack are studies for the 
professors and the librarians. The stack 
is fireproof, with glass floors and metal 
shelving; and on one of the floors are desks 
for the professors, separated by glass par- 
titions for the sake of quiet, so that the 
professors have that ease of consulting the 
books and one another which has long been 
an attractive feature of the law school. 

South of the stack is a broader section of 
the building, containing on the ground 
floor a lecture room called Langdell Centre, 


which is somewhat larger than Austin 
North arid accommodates about three 
hundred and fifty. Above this lecture 


room is the main reading room, somewhat 
larger than the main reading room in Austin 
Hall. Still farther south is a lower and 
narrower Wing, containing on the ground 
floor a lecture room which accommodates 
about one hundred and seventy-five; and 
upon the upper floor is another reading 
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room which connects with the main rea | 


ing room by a passage in which are plac 
works of reference. Around the walls 
the reading rooms are several thousands 
volumes, chiefly reports that are duplica: 


of copies in the stack. The main reading 
room, the south reading room, and the pzs 


sage connecting these two accommodate t' 
hundred and seventy-seven; and the su 
plemental reading room in its stack accomn 
dates eighty-four. 

The public entrances to Langdell H 


are at the head of broad steps leading + 
the east and west ends of a corridor th: 
runs between the lecture room called Lang 


dell Centre and the one called Langd 


South. There is also a subway connect 


ing Langdell with Austin. 
When the whole of Langdell Hall is bui 
there will be to the north of the sta 


precisely the same amount of reading roo: 
and of lecture room accommodation as i 
now found to the south of the stack; bu 
the interior arrangements may differ in som 
details from the arrangements of the part 
now completed. The present small lectur 


room in the stack is to become part of t 


region for storing books, and the presen 
supplemental reading room in the stack is ¢ 
become a corridor connecting the souther 


reading rooms with those which are to | 
constructed in the northern extension. 
In addition to the features 
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already 


described, there are various conveniences, 


including a room for the Harvard L: 
Review, metal lockers, a freight elevator, a1 
an electric lift for books. 


throughout is dark oak. It ought to 


The woodwor! 
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wy 


added that among the most attractive 


features are the adequate studies 


for the 


professors and the successful schemes for 


light and for ventilation. 
soon be ornamented with engravings a: 


paintings, without, however, robbing Austi: 


Hall. 


According to the present mode of divid 
ing the work of the school between the tw: 


The walls wil 
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buildings, Austin Hall is devoted to most 
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of the lectures in second year subjects and 


"its r ading room is supposed to be used by 


students of that year, for whose benefit the 
walls of the reading room are supplied with 
pooks as heretofore, and the stack is also 


' provided with a large library; and Langdell | 
Hall is dévoted to lectures for first year | 


{ 
| 


completely surrounded by other buildings 
that no adequate view of it can be obtained 
from the streets. It already dominates 
Holmes Field, for it is the largest and most 
striking building there. It is at present 
about twice the size of Austin. When fin- 
ally completed it will probably remain for 
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PROPOSED NEW BUILDING 
Langdel!l Hall 


students and for third year students, and 
its reading rooms are designed chiefly for 
them, and its stack holds the principal 
library, including duplicates of the books 
found elsewhere. 
Between Langdell Hall 


and Walter 


‘ Hastings there is to be something like a 


private yard for the law school, called the 
Law Court. Between Langdell Hall and 
Pierce Hall is a much larger yard. The view 
of Langdell Hall from either one of these 
yards is impressive, but Langdell Hall is so 


many years one of the largest buildings in 
Cambridge, for it will be at least fifty feet 
longer than Memorial Hall. In style of 
architecture and in color it differs emphat- 
ically from all neighboring buildings. In 
commenting upon this diversity, an English 
barrister said —as doubtless many an Am- 
erican lawyer will say —‘‘ From what I 
know of Professor Langdell’s services to 
the law I am of opinion that a monument to 
him may appropriately be unique.” 


CAMBRIDGE, Mass., May, Ico8. 
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GERMAN IDEALS CONCERNING PRIVATE LAW 


By Dr. Rupotr LEONHARD 


OMING over in order to lecture in 

Columbia University at New York 
about private law, I considered what matters 
could be of interest to American hearers. 

At the close of my work here I am explain- 
ing briefly the results of my lectures. As 
an adherent of-the historical school, which 
explains every law as a consequence of his- 
torical facts, I could not doubt that it is 
impossible to suggest a direct imitation of 
German law to the United States. The 
difference in the history of the two countries 
forbids any idea of this sort. 

But in spite of this it seemed to be ad- 
vantageous to recommend a consideration 
of the principal goals to which German 
jurisprudence is directed, because it is 
possible to go towards similar advantages 
in an American way. 

There are especially four ideals followed in 
Germany, which may be of value for Ameri- 
can politics: 

1. The use of Roman texts for the educa- 
tion of future lawyers and judges. 

2. The codification of the principles ob- 
served formerly in the unwritten law. 

3. The tendency.to avoid unnecessary dif- 
ferences in the private law of the various 
states. 

4. The care for labor laws, especially for 
a workingmen-insurance in the cases of 
sickness, accidents and disability. 


1. The Roman law will be cultivated by 
every nation as a splendid product of the 
history of former times. But that is not 
enough. We use its texts in Germany also 
for a practical purpose. 

These texts mention general notions and 
terminologies which have been received by 
all peoples of European civilization, includ- 
ing the English people, and which came 
over to America with the English common 











law. The explanation of the initial s‘eps 


of this development gives a deeper unier- 
standing of the modern practice, of wich 
the rules have been created in former times, 
Besides that, they connect the jurispru- 
dence of all European peoples and male a 
mutual understanding possible. 

Unhappily the European books which 
have been written with such a purpose have 
always a national character, because they 
must be adapted to the special territor\ the 
practitioners of which should be educated 
by Roman ideas. 

Therefore it can be suggested to American 
scholars to write a description of Roman 
law with the special purpose of connecting 


its contents with the English-American 
common law. That must be done in accord- 
ance with the same method, which the so- 
called Pandektists in Europe followed in 
instructing their pupils. 

2. For codification a scientific prepara- 
tion seems to be indispensable. A 
tematic science must be developed before a 
lawgiver can accept a system as the founda- 
tion of a written private law. Such a codi- 
fication has been made especially in Prussia, 
in France and in most European sta 
Finally Germany obtained a civil code which 
has been in force since 1900. 

The value of such a work is a political one. 
It helps to protect the interests of the poor 
people, who cannot protect themselves as 
well as the rich people can by the power 
which naturally is connected with the wealth. 

By destroying the doubts which arise in 
practice a codified law gives to the less 
educated classes a feeling of certainty which 
helps one in the struggles of the life. 

Therefore the European systematic science 
gives a splendid example for the English 
and the American Universities in order to 
show the methods which must be adopted 
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by them. In the United States the law, 
which must be condensed and explained in 
the form of written rules, must be the 
English-American law, not the European 
continental law. But the European conti- 
nent must give its methods and its experi- 
ences to this work. 

3. Very different from the codification is 
the harmonization or unification of the laws 
of different states, although both things, 
codification and unification, have been 
connected very often in the history of law. 
But such a connection of tendencies is not 


necessary. 

That is important for America because 
the constitution of the United States forbids 
the creation of a common civil code as it 
exists for Germany. 

But in spite of it you can came to a 
unification of the different American statutes 
and codes, as far as it seems desirable, 
Even Germany obtained a common com- 
mercial code in a time in which it was not 
yet perfectly united. The Alliance, which 
connected only superficially the German 
states, recommended a project of such a 
code and the single states published it, every 
one as a special law of its own. The result 
was a common commercial law. In this 
way you can arrive by agreement between 
the single states at a similar goal, as you 
have already approximated in the law 
relating to negotiable instruments. 

Perhaps you will continue this method in 
order to unite all, which cannot longer be 
permitted to remain different in the various 
states on account of the increasing unity of 
commerce and of national life. 

The German experience proves a fact 


which is very important for American 


politics. There were in Germany people 
who feared to remove the difference between 
the laws for the whole empire. They said 
that the people would be unhappy if 
deprived of their special laws. But after 
the unification every one was content, 
notwithstanding some special paragraphs 
which aroused a protest (for instance the 








law about the damage caused by animals), 
but even this protest concerned the whole 
empire, not the special districts. 

Naturally we have even now in Germany 
for the special parts of the empire particular 
laws, if the interests of these parts have a 
special character; for, instance, the laws 
concerning water and water rights are very 
different in Germany from this point of 
view. But there are only a few matters 
which demand such a distinction. Generally 
it is a benefit to unite different laws, because 
such a union prevents the evasion of the 
laws, as you see in the laws of divorce and 
of forbidden marriages; laws which are 
evaded very often by people going over the 
frontier. Moreover, the larger a district 
is in which a law is applicable, the more 
scholars and practitioners can unite their 
mental forces to cultivate its theory and 
practice. 

Therefore all interchanges of lawyers, 
judges and professors between the single 
states have a value for the nation by uniting 
the different parts to a healthy unity. 

4. At last I mention the workingmen’s 
insurance, which has been described very 
well by an American author (Willoughby, 
‘*Workingmen-insurance’’). This help is an 
obligatory one in Germany and is recom- 
manded not only by humanity, but also by 
political reasons. It diminishes the em- 
bittered feeling of the bread masses and 
cleans the sentiments, which are empoisoned 
by a dangerous agitation. Besides that, it 
gives to the working classes an interest in 
the conservation of the present social order, 
because a social revolution would damage 
them by destroying their own hopes of 
support and of a pension. 

In America it would not be possible to 
enact such an obligatory insurance by 
federal legislation, but even its creation by 
the single states would make enormous 
difficulties. 

Perhaps the whole workingmen’s insurance 
seems not to be’so important for America 
as it was for Europe, because the high wages 
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of this country make it easier for the 
workingmen to care for themselves by pri- 
vate contracts with insurance companies. 

But in spite of this no European improve- 
ment of the condition of the bread masses 
can be overlooked entirely in a country 
which is connected so closely with Europe, 
where the laborers enjoy very much the 
new laws created at first by Germany. 

The most convenient would be for the 
American people to go to this European 
goal in an American way. In the same 
tendency, which leads you to care for reli- 
gion and science by private activity, you 





could collect or simply give funds in ora 
help the working people in cases of emerg: 


In projecting the rules for the adm’ 


tration of such funds you could use 
experience which has been enjoyed in 
many and in some other parts of Ei 
in this matter hitherto. 

After all, it seems that it is worth 
to connect the European science of pr 
law with the American more than has 
done up to this moment. I hope to 
in this direction as much as possible i: 
future. 

New York, N.Y., May, 1908. 
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LACSON 


By JAMES 


HE case of Lacson v, Lacson is a cause 
celébre in the legal annals of the Island 


of Negros in the Philippine Archipelago. | 


Negros is the great sugar country of the 


Philippines. The plaintiff in the above 
stat-d case, Don Aniceto Lacson, and the 
defendant, Don Hilario Lacson, his uncle, 
wer: two of the largest sugar planters in the 
Island. Prior to the law suit now under 
consideration, they had lived in peace and 
harmony as neighbors, for many years, on 
adjoining plantatiqns along the banks of a 
river which had served to make their estates 
almost as fertile as the valley of the Nile. 


By « judicious use of the waters of this river 
‘rigating their respective cane fields, 
had grown rich and prosperous, and 
had reared large families in comfort, 
and even affluence. Just exactly what it 
was they had fallen out about I never knew, 
although some of the villagers in the town 
where the case was tried used to say that 
the real cause of the trouble had nothing 
whatever to do with the land, which was the 
subject matter of the suit. They even went 
so far as to intimate that the estrangement 
or family feud was really traceable to the 
womenfolk of the families in question, and 
their playing at precedence with each other 
in the social whirl of the country-side. 
However, let the case be stated. 

In the spring of 1903 a great drought, 
lasting for a number of months, visited the 
island of Negros. Prior to the institution 
of the suit, the plaintiff had long been getting 
water from the river to irrigate his cane 
fields by means of a canal which passed 
through the lands of the up-stream man, the 
defendant, and then flowed on down to his 
lands. During this drought the up-stream 
man had entirely cut off the plaintiff’s water 

Plaintiff thereupon dug another 
Upon learning that the work of 


in 
both 
both 


supply. 
canal. 


v. LACSON 


H. BLount 


digging this canal was in progress, defendant 
| sent from his estate down stream a detach- 
| ment of laborers, who fell upon the laborers 
| of the plaintiff, beat them severely, and 
put them to flight. The point was that 
defendant claimed that the canal was being 
dug upon land which belonged to him; 
while the plaintiff stoutly maintained that 
it did not belong to his adversary but to 
himself, and if not to himself, then that 
title was still in the State. ‘The strip of land 
in dispute was not forty feet wide, but it was 
the only available route by which the plain- 
tiff could tap the river and get his lands 
irrigated, otherwise his great cane fields 
would necessarily dry up. It was a splendid 
estate, worth a great many thousand dollars, 
and in the absence of some means of irriga- 
tion would become worthless. The strip of 
land in dispute was so tiny an area as to be 
worth very little to the defendant, even if he 
did own_it, but under the circumstances, it 
was worth a very great deal to the plain- 
tiff. Obviously these facts were within the 
knowledge of both parties. Hence it was 
that I made the inquiry which disclosed that 
personal ill feeling was what kept the up- 
stream man from agreeing with his adver- 
sary quickly upon some compromise instead 
of seeking thus to injure him. 

The little battle of the ‘canal zone’”’ was 
followed shortly by a suspension of hostilities 
brought about by a temporary injunction 
against the up-stream man, granted by a 
circuit judge who had been sent to Negros 
especially to pass upon the matter, the 
regular judge of the district (a native) being 
disqualified by reason of kinship to some of 
the parties in interest. This restraining 
order had forbidden the up-stream man 
from interfering with the digging of the canal 
by the plaintiff until the further order of 
the court. During the aforesaid suspension 
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of hostilities the feud took on proportions as 
exciting and picturesque as if the dispute 
had occurred in Kentucky instead of Negros. 
Everyone in the region round about the 
disputed strip of land took sides with one 
or the other of the parties. So high ran the 
feeling that upon more than one occasion 
the partisans of one side, after a spirited dis- 
cussion of the merits of the case, had even 
come to blows. When the case came on 
for a final hearing, it fell to the lot of the 
undersigned to be sent to Negros to dispose 
of it. This was in the fall of the year, after 
the dry season had set in. The roads being 
in fairly good condition at that period of the 
year, farmers from far and wide came to 
town to attend the trial. They have in the 
Philippines a small, square, two-wheeled 
vehicle, called a carromata, having a seating 
capacity for four people. During the whole 
three weeks of that trial, from 30 to 4o of 
those vehicles flocked to town each day, 
bringing the partisans of the respective liti- 
gants, who had come to lend moral aid and 
comfort to one side or the other, and also to 
enjoy the time-honored — but not other- 
wise honored —pleasure of hearing their 
friend’s lawyer brow-beat, abuse or ridicule 
the witnesses on the other side. Every day 
throughout the trial the court room was 
crowded with from one hundred to one 
hundred and fifty of such visitors, who, 
notwithstanding the truly beautiful rever- 
ence for authority characteristic of the 
Filipino people, had to be called to order by 
the court more than once, and admonished 
mot to again betray their emotions so 
audibly. as to disturb the progress of the 
cause. It was a very tedious trial. Clouds 
of witnesses appeared for the plaintiff, and 
other like clouds showered upon the court 
records the testimony for the defendant. 
There is a lamentable dearth of Spanish 
stenographers in the Philippines. This is 
true even in Spain. In the early days of 
American occupation, during the existence 
of the military government, Governor Gene- 
ral MacArthur, to whose headquarters the 





writer was attached as one of his legal advis- 
ers, finding no stenographers in the Phili)- 
pines able to take down Spanish in short- 
hand, had to have some brought out from 
Madrid through the co-operation of our 
Minister there. These, however, were so 
much needed in Manila, that very often, as 
in the present case, it was necessary Outsi‘le 
Manila, to take the testimony down in onv- 
hand, the official language of the courts of 
the Philippine Islands being then, as it sill 
is, Spanish. 

It was very trying upon one’s patience 
to have to sit and listen to witness at‘er 
witness, whose testimony could of necess'ty 
travel only as fast as the pen of the Deputy 
Clerk of the court, especially when, as was 
often true with many of them, it was clear 
that whatever the real truth about the 
ownership of the strip of land the wit- 
ness was unworthy of belief, being sim; ly 
there as a partisan of the one by whom 
he had been subpoenaed. At the end of 
three weeks, the Court knew as little about 
who was the real owner of that strip of land 
as it did at the beginning of the trial. Night 
after night of reflection upon the testimony 
adduced during the day brought no ligi 
upon the real merits of the issue. It looked 
at one time as if it would be necessary 
simply to count up how many dozen witnesses 
had sworn for the plaintiff, and how many 
for the defendant, and just let the majority 
rule. At.last a light broke in upon my brain. 
Why not adjourn court to the premises in 
dispute, which were situated only about 
five miles from the town of Bacolod, the 
provincial capital city, where the trial was 
being held? This suggestion was made from 
the bench the next day. It was promptly 
acceded to by counsel for both 
Accordingly the presiding Judge, the Clerk 
and his Deputies, including the one reporting 
the trial, the counsel on both sides, rumber- 
ing some six or eight, the parties litigant, 
each with his army of partisans, drove out 
to the plantation by the river, assembled at 
the premises in dispute, and held a session in 


oS 


sides. 
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primeval fashion, under the open sky. It 
was indeed a memorable and an amusing 
caravan which the undersigned on that 
September morning led from Bacolod to the 
sugar estates of the Lacsons. The memory 
of it, as the writer saw it from time to time, 
when glancing back, winding its way along 
the sunlit road, is still vivid, and still serves 
to provoke a smile at the foibles and unnec- 
essary strife which so often make their 
appearance among mortals. Upon reach- 
ing the disputed strip of land hereinbefore 
designated as the ‘‘ canal zone,’’ and open- 
ing the session there, the Court observed 
for the first time that the defendant did not 
even speak to the plaintiff, although the 
plaintiff was his nephew. Asked if plaintiff 
was his nephew, and if so whether of the 
whole blood or the half blood, he replied 
very quaintly, but with manifestly intense 
feeling, that he was not now his nephew at 
all, because he had disowned him as such on 
account of his digging this canal. 

The visit to the premises brought out a 
fact which made the true legal status of the 
disputed strip of land as clear as the noonday 
sun, as simple as Columbus’ traditional 
solution of the problem of standing an egg 
on its end by slightly crushing it. The 
disputed strip was on the right bank of the 
stream. The right bank was very low ground, 
while the left bank was very high. It was 
perhaps twenty feet ffom the vegetation 
on the top of this bluff to the surface of the 
water of the river. There was an abund- 
ance of foliage and grass on that side, which 
extended down the almost perpendicular 
bluff of the left bank, to a certain point, 
where it suddenly stopped. The line of 
the lowest limit of vegetation, clearly indi- 
cating the ordinary high-water mark, was 
plain, distinct, unmistakable. The soil of 
the bank being fertile, vegetation could of 
course live upon it down to the ordinary 
high-water mark, and must necessarily 
cease there because of the more or less con- 
stant erosion. This ordinary high-water 
mark, looked at from the opposite bank, 


that is to say from the side where the plain- 
tiff had dug his canal, was so high that you 
could readily see measuring only with the 
eye, that the tiny little canal zone in dispute 
would always of necessity be submerged 
whenever the river rose to high-water mark. 
In the Spanish jurisprudence all matters 
connected with irrigation are dealt with in a 
general law which went into effect on August 
3, 1866, and is known as the ‘‘Law of 
Waters.” This is an extremely interesting 
law, and a very elaborate one. It will be 
remembered that the Spaniards at a very 
early date in their history had already carried 
the science of irrigation to a very advanced 
stage. They had learned it from the Moors, 
who brought it over from Africa, where irri- 
gation of the soil had been necessary 
from the earliest times for the subsistence 
of man. The law referred to was thus the 
result of intimate acquaintance with »that 
department of science which it. purported 
to regulate. Article 70 of this law of 1866 
provided: ‘“‘ The natural bed or channel of 
a... fiver includes the land usually 
covered by its waters at ordinary high 
water mark.”’ A subsequent Article of the 
same law provided that the natural beds 
or channels of rivers are the property of the 
State. Clearly therefore the land in dispute, 
being part of the natural bed or channel .of 
this river, that is to say, part of the land 
usually covered by its waters at ordinary 
high-water mark, was the property of the 
State and not of the defendant. The 
plaintiff, therefore, was clearly entitled, so 
far as defendant was concerned, to dig his 
canal. Accordingly the temporary injunc- 
tion issued in the preceding spring against 
the defendant was made perpetual. 

The plaintiff had claimed a large amount 
of damages in his petition, about twenty 
thousand dollars, if memory serves me 
aright, but no attempt was made during 
the trial to show any such damages. The 
stress of the conflict being centered so 
completely upon the main issue, the ques- 





tion of damages was lost sight of both 
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by the plaintiff’s counsel and by the plaintiff 
himself, and also by the Court in its final 
decree. 

The law of procedure of the ‘islands 
allowed ten days for an appeal. Within a 
very few days after the decree aforesaid, it 
began to be noised abroad’ in the village of 
- Bacolod and throughout the surrounding 
country, that the successful litigant was pre- 
paring to give a fiesta, which being inter- 
preted literally means a feast, but which in 
this instance specifically meant a dinner 
dance to be given at his palatial country 
house, in celebration of his victory, and 
incidentally to taunt his defeated opponent. 
The second largest city of the Philippine 
Archipelago is called Iloilo. One of the 
causes contributing to its abounding pros- 
perity is that the sugar crop of Negros 
reaches the markets of the world via Iloilo, 
which is a splendid seaport, and also a port 
of entry from which the sugar of Negros may 
be. shipped directly to China, Australia, or 
India without stopping at Manila. The 
plaintiff, Don Aniceto Lacson, had a wide 
circle of acquaintances in [loilo, as a wealthy 
planter naturally would have in the city 
nearest his estates and this acquaintance 
was the more intimate because he had 
several highly accomplished and handsome 
daughters. The Lacson girls had been edu- 
cated in the French Convent at Hong- 
kong; they spoke French fluently and were 
extremely good musicians. The Lacson 
mansion was provided with a fine piano 
upon which the daughters often performed 
to the delight of visiting friends. Their 
home being five miles ‘from town’’ — 2.e., 
from Bacolod, and Iloilo being just across 
the straits about 20 miles from Bacolod, the 
Lacson girls often visited the larger city, 
where they were always feted and enter- 
tained during their stay. Young caballeros 


always danced attendance upon them with 
enthusiasm. As the time drew near for the 
Lacson baile (ball) all social Iloilo was on 
the qui vive. 
to do things by halves. 


Don Aniceto was not a man 
He chartered a 





steamer when the time came, and broug’ 


ot 


over a whole ship load of guests from I[loil), 


to attend his entertainment. 


Naturally tle 


defeated defendant chafed under the noi e 


of his adversary’s preparations for signalizi: g 
On the tenth day after t!e 


his victory. 


~ 


decree was rendered, which was also t!e 


last day remaining for appeal, the couns 


for the defendant came to the courthou-e 


and ‘‘had the honor to announce,’’ in ve 


courtly fashion, that the defendant was n:'t 


going to appeal. 
tremely gratifying to me, because it was ; 
implied admission that the judgment w 
a just one. 


asmuch as a house divided against its 
cannot stand, it was most devoutly to 

wished that his client, the uncle, should | 
reconciled to the plaintiff, his nephew, forg 


the family feud, and live hereafter up«1 
Counse 


replied with true Castillian elegance of mai 


terms of amity and _ concord. 


This was of course e.- 


a2 


I expressed my gratificatio. 
and told him with earnest cordiality that i: 


co OD im 


an) 


ner, and said he would convey this messa;e 


of peace and good will to his client. Wheth 
he conveyed the message or not, I do n 


know, but certainly he succeeded in soothin; 


the wounded feelings of the vanquished. 
seems, as was afterwards learned, that | 
pointed out to his client that while t! 


plaintiff’s prayer for injunction had bec 
granted, yet his prayer for damages had no 


been granted, and thérefore he, the defenda: 


ct ae 


+ 9Q 


a 


o 


had been as victorious as his adversary 
The defendant at once adopted this cheery 


view, and diligently circulated this theo 


of the case among his disappointed frien: 
and partisans, who likewise accepted it an: 
reiterated it with enthusiasm, whenever tlie 
partisans of the plaintiff were heard boasting 


that he had won the case. A day or tv 


after the counsel for the defendant made ¢: 


fae fn “GQ 


y 


Oo 


) 


the court the announcement above men- 


tioned that there would be no appeal, thie 
presiding Judge received an invitation fron 
whic! 


the defendant to a dinner-dance, 


—_ = ¢ 


invitation recited that it was to be given hy 
the defendant in compliment to his counsc'!. 
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It was evident that he proposed to save his 


D> Ret BF Oe 


Ho 


b 
h 


restige, by simply claiming a victory and 


lebrating it. He proposed to counteract 
e effect of the ball to be given by the 


laintiff upon his own prestige in the com- 
nunity; in other words, he was going to give 


rival ball himself. Though invited to 


oth balls, I did not go to either, because if 
went to one, I would have to go to the other, 


1 that meant staying up nearly all night, 
1 acquiring indigestion by the consump- 


ion of ice-cream, warm beer, cake and candy, 


say nothing of the prodigal viands which 
‘uld necessarily precede these. However, 
th balls were duly given, and were said to 
ve cost each of the givers some 1500 pesos 









Cis i if 
hee 





($750, American money). When I left 
Bacolod for Manila, we stopped at Iloilo. 
The local paper there published in Spanish 
had an account of the case, and of the two 
rival dinner-dances, remarking at the end 
of the narrative, that it was a rare Judge 
who could decide a case in favor of both 
sides. The story of the case of Lacson v. 
Lacson was repeated to Governor Taft, who, 
according to my informant, ‘manifested his 
edification by one of those genial, hearty, 
Santa Claus laughs, which his friends always 
enjoy nearly as much as he does. Better 
still His Honor was soon given a better 
circuit. 


WasuinctTon, D. C., May, 1908. 
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THE LAYMAN AND LAW REFORM. 


Amid the many movements for reform now 
pressing for public attention there is danger 
of indifference and weariness of flesh. It is 
inevitable that some, however worthy, which 
lack dramatic interest and organized support, 
should be lost in the eddies of the larger 
current: Lawyers as a class are justly re- 
garded as conservative. This, doubtless, is 
the necessary consequence of their training 
in submission to precedent. It is only by the 
utmost courage and patience that they can 
usually be aroused to sustained radical effort. 
It is distressing, therefore, when they really 
exert themselves to reform glaring anachro- 
nisms, that their efforts should be thwarted 
by unexpected public conservatism due to 
very different causes. One of the mediaeval 
survivals which England has long since buried 
is the fiction of identity of husband and wife 
and the prohibition of transfers and contracts 
between them. Many of our states, following 
the English example, have abolished the 
absurd consequences of this ancient fiction. 
Massachusetts has gone more slowly in this 
direction. Last year, however, Mr. Ernst of 
Boston, who has been active in advocating 
the removal of the last bar to complete free- 
dom of contract, tried single handed to obtain 
the passage of his bill in the legislature. This 
year his bill was supported and advocated by 
a group of the most eminent lawyers of the 
bar. There was no public opposition, but the 
indifference of legislators and the conserva- 
tism of a few uninformed members, sufficed 
to defeat it. It was a plain case of lack of en- 
lightenment. Though the judges who have 
had to deal with these questions for years have 
gone to the verge of their powers in suggesting 
in their opinions their dependence on the legis- 
lature to remedy this defect in our jurispru- 
dence, and individual lawyers at last have en- 





deavored to transmit these instructions to 1 
legislature, laymen, laboring perhaps und«r 
an impression that in this was hidden sor. 
assault on the sanctity of marriage, forced .ts 
defeat. One wonders what would hi: 
happened had the bill been supported by 
strong state bar association. It would have 
avoided the objection that it was the work 
only a few Boston lawyers. It is to be ho] 
that another bill, now before the same bo: 
will be given more careful attention. As t'« 
result of long controversy between the two 
professions, physicians and lawyers of Massa- 
chusetts united this year in proposing a bill 
to eliminate the abuses of medical expert 
testimony. The plan, in brief, is to authorize 
the court in its discretion to appoint a medical 
expert to investigate and report upon t 
medical aspect of a case, his report to he 
prima facie evidence. He is to be paid | 
the county, but his fees are to be refunded 
in civil cases by the losing party. Either 
party may call other medical witnesses, taxing 
only the usual witness fees, however, in the 
execution. Though there is some difference 
of opinion among lawyers as to the propriety 
of the change, the plan can hardly be regarded 
as radical in comparison with plans of this 
sort most frequently suggested; and since all 
are agreed that the present situation is in- 
tolerable, the experiment is at least worth 
trying, for its success can be determined only 
after application. 


LAWYERS AND THE PREMIERSHIP. 


The promotion of Mr. Asquith to be Prime 
Minister of England leads the Law Journal t: 
note that 

“It is nearly a hundred years since a 
lawyer was at the head of the Government. 
The last practising lawyer*to occupy the 
position was Mr. Spencer Perceval, who was 
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assassinated in the Lobby of the House of 
Commons in 1812. Mr. Perceval, who, like Mr. 
Asquith, was a member of Lincoln’s Inn, was 
successively Solicitor-General and Attorney- 
General in the Addington Administration. 
He may, indeed, be regarded as the only 
other practising member of the profession 
who has risen to be Prime Minister. Gren- 
ville was called to the bar at the Inner Temple 
in 1735, and Pitt at Lincoln’s Inn in 1780, 
but neither made any prolonged attempt to 
practise, Pitt’s only active connection with the 
bar being a single journey on the Western 
Circuit. It has apparently become less diffi- 
cult for practising members of the bar to win 
distinction in the legislature. Mr. Asquith 
will preside over a cabinet in which the legal 
element is unprecedentedly large. Lord Lore- 
burn, Mr. Haldane, Mr. Birrell, Mr. McKenna, 
Sir Henry Fowler, and Mr. Lloyd-George have 
all been practising lawyers. If the rumour 
that Mr. Lloyd-George will succeed Mr. 
Asquith as Chancellor of the Exchequer prove 
to be well founded, the two chief members of 
the Cabinet will be lawyers, the one a barris- 
ter and the other a solicitor.” 


TYPEWRITTEN WILLS. 


The practice of typewriting wills was re- 
cently condemned by the surrogate of King’s 
County, because of the ease of alteration. 
In the New York Law Journal a corre- 
spondent suggested that the following simple 
precautions would obviate these objections: 

‘“ (1) Have the testator sign at bottom of 
each page. 

‘““(2) Have the typewriting free of erasures 
or interlineations, with all blank space ruled 
oft 


(3) Recite in the in testimonium clause 
the facts: 

‘““(a) That the will is contained on so many 
sheets of paper. 

“(b) That the testator has subscribed his 
name at the bottom of each sheet thereof, 
and ‘to this, the last sheet thereof, he has 





hereto subscribed his name and affixed his 
seal,’ etc. 

‘‘ While no seal is necessary, and but two 
witnesses are required in this state, by adding 
the seal and a third witness a will thus executed 
is probatable in every state of the Union. 

‘“‘TIt is my uniform custom to have all wills 
executed in this manner so as to provide 
against local intestacy consequent upon a 
testator becoming afterwards seized of real 
property in a state foreign to his domicile or 
to the place where the will is executed.”’ 

A still simpler precaution, and one which 
will prove most efficacious, is to make a letter 
press copy of the original typewritten sheets. 
After the sheets have once been wet and 
dried they are at least as difficult to alter as 
handwriting. 


THE ENGLISH CAUSE LISTS. 


It is interesting to those of us who are 
familiar with the crowded dockets of our large 
cities where a hearing is a matter of years, to 
read the comments of the London Law Journal 
upon the state of the Cause List in the land 
that was once the historic home of the Law’s 
delay. Thus the Law Times of May second 
complains that on the civil list in the King’s 
Bench division cases are still waiting trial 
which were entered as far back as last Octo- 
ber. It is interesting to note that this ex- 
treme congestion is attributed to the fact that 
the workmen’s compensation cases are all 
assigned to this division. The Chancery 
division seems to have more cases pending 
than the King’s Bench division. There were 
326 cases on this list, but it is stated that this 
is less than half the number pending in 1898. 
In the Appeal Court a hearing can be had 
within three months after the appeal is taken. 
It should be added, however, that the judicial 
Statistics for 1906 just published indicate what 
the Law Journal describes as ‘‘ a melancholy 
truth’’ that the volume of litigation in the 
High Court is declining. A study of the cause 
of this should be full of interest. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review 


Conducted by WiLL1aM C. Gray, of Fall River, Mass. 





Among the articles of general interest to students of the law and its tendencies not 
in this department this month special attention may well be given to Professor Bohlen 
examination into the question of how far the law recognizes the moral duty to aid othe 
as a basis of tort liability, Judge Schofield’s discussion of the means of attaining uniformit 
of law in America, and Mr. John B. Sanborn’s discussion of recent legislative tendenci 
In narrower fields of inquiry there is the usual wide range of articles of merit on technic 


questions. 


Cases,”’ 





Salvage 
Yale Law 


ADMIRALTY. “ Jurisdiction in 
by James D. Dewell, Jr. 


. Journal (V. xvii, p. 513). 


ADMIRALTY (Salvagé). “* Maritime Sal- 


vage and Chartered Freight,’ by H. Birch 


Sharpe. Law Quarterly Review (V. xxiv, p. 
206). Answering the negative to following 


question: 


‘* When a ship under charter proceeding in 


ballast to an outward port, there to load and 
bring back a specified cargo, is rescued from 
danger under circumstances which entitle her 
rescuer to rank as a salvor in the courts of 


this country, 
claim for remuneration in 


salvor make good 
respect of the 


can the 


freight then in course of being earned under 
the charter party?” 


AGENCY. ‘ The Execution of Sealed In- 


struments by an Agent,”’ by Floyd R. Mecham. 
Michigan Law Review (V. vi, p. 552). 


by 


‘*The German Bourse Law,”’ 
May North American 


BANKING. 
G. Plochman. 


Review (V.187, p. 742). 


BIBLIOGRAPHY. “The Library,’”’ by 


Charles Morse. Canadian Law Times and 
Review (V. XxXvViii, p. 300). 


BIOGRAPHY. The second volume of 


‘‘Great American Lawyers”’ John Winston 


& 


Co., Philadelphia, 1908, is devoted to the 


judges and advocates who laid the. founda- 


tic 


tutional 


our common law and our consti- 
law at the beginning of the last 


ms of 


century. Marshall and Tilghman represent 
the judges who dealt with constitutional 
questions. Luther Martin and William 


Pinkney 


were the advocates and William 





Wirt the Attorney-General who argued t 
early cases that now are our constitutio1 
precedents. On the other hand, Parso: 
Swift, Boyle, and Martin established on fi 
foundations the Supreme Courts in th 
respective jurisdictions, and adapted to t! 
needs of this country the principles‘of Engi 
common law, especially relating to real pro 
erty and the rights of the individual. Gou 
and Kent, although they also participated 
the work of the courts, are remember 
chiefly as expounders of the law. Gould w 
the central figure in the first law school in t} 
country, at Litchfield, Conn. Kent, aft 
establishing the first Court of Chancery 
this country, made our first orderly pr 
entation of the common law as well as 
international and constitutional law throu 
his lectures at Columbia and_ especia! 
through his Commentaries. 
biographer claims for him the first rank 
American jurisprudence. The biography 
Marshall is perhaps the most interesting 


all, both because of the personal charm of t! 


subject and the importance of his work; 
shows us Marshall not only as the er 
statesman of the bench, but as the leadii 
practicing lawyer in Richmond at the begi 
ning of the century. The local interest 


taching to the others will give to each reader 


his own special preference. The biographi 


are as follows:’ Luther Martin by Ashley Mu 


grave Gould, Theophilus Parsons by Fra 


His enthusiast ii 


Gaylord Cook, Zephaniah Swift by Simeon !°. 


Baldwin, William Tilghman by Horace Ster 
William Pinkney by Alfred Salem Niles, Jo! 


n 
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‘Boyle by George DuRelle, John Marshall by 
William Draper Lewis, Francois Xavier Martin ° 


by William Wirt Howe, and James Kent by 
James Brown Scott. 


* CONFLICT OF LAWS. “ Conflict of Con- 


trol of Corporations,’ Anon. Canada Law 
Journal (V. xliv, p. 249). 
CONFLICT OF LAWS (Renvoi). ‘Is the 


Common Law?’ aby 
Law Quarterly Review 


Renvot a Part of the 
Edwin H. Abbott, Jr. 


(V. xxiv, p. 133). 
‘Suppose that A dies leaving movables in 
Engiand, that according to English law his 


last domicil was French, and that according to 
French law his last domicil was English. 
Assuming that England will apply the law of 
A’s domicil at the time of A’s death, by what 
law will England distribute these movables? 
If the common law reject the renvoz (a noun 
coined from the French verb renvoyer to de- 
scribe a doctrine which has excited much con- 
troversy in the civil law), England will con- 
sider irrelevant the French conclusion as to A’s 
domicil and will apply the French statute of 
distributions immediately. If, however, the 
common law include the renvoz, England will 
it the French conclusion as to A’s domicil 
ermit France to send back the case to 
Or, to 


acct 
and 
English law for farther determination. 


put the problem in another fashion, rejection 
of the renvot implies but one application, ac- 
ceptance of the renvot two or more applica- 


tions of the rules of private international law 
to the distribution of these movables. Which 
view is supported by principle and authority? ”’ 

Mr. Abbott’s analysis of principles and 
cases results in the following conclusions: 

‘1. Since the law of the situs is supreme, 
the law of any other country can have only 
that effect which the law of the situs may give 
it. 

By the great weight of English and 
American authority, the law of the situs, in 
disposing of movables, will effectuate the law 
of the domicil. 

By the great weight of English and 
American authority, the domicil of the de- 
ceascd will be ascertained with reference to 
the law of the situs, and with reference to 
that law only. 

‘4. The legal meaning of the phrase, ‘ law 
of the domicil,’ with reference to the law of 





the situs is either (a) the inter- 
national law of the country in question or (b) 
the internal law of such country. 

‘“‘'5. If the law of the situs and the foreign 
law differ as to the criteria of domicil, and 
each effectuates the private international law 
of the other, there results an endless conflict as 
to domicil which never arrives at a rule of 
succession. 

“6. Mr. Westlake’s suggestion that the 
renvot be stopped after one reference back is 
open to three objections: (a) It makes Eng- 
lish law contradict itself; if it be invoked as 
the law of situs it incorporates the private 
international law of the domicil, if it be in- 
voked as the law of the domicil it incorporates 
the ‘internal’ law only. (6) It involves 
reopening the question of domicil, which has 
already been decided by the court of the 
situs with reference to the law of the situs, 
and a reversal, by that court, of its prior 
decision. (c) Since the ascertainment of 
domicil with reference to foreign law would be 
final (ex hypothest), this is equivalent to ascer- 
taining domicil with reference to the foreign 
law in the first place, which is contrary to the 
great weight of authority. 

‘“‘a, The English settled 
adversely to the renvot by Bremer v. Freeman, 
to Moo. P. C. 306, decided in the Privy Coun-’ 
cil in 1857, and followed in Hamilton v. Dallas, 
L.R. 1 Ch. 257 in 1875. Unfortunately these 
cases were overlooked in Re Johnson [1903] 1 
Ch. 821, and Re Bowes, 22 T. L. R. 711 (Ch. 
D. 1906), which laid down a rule inconsistent 
therewith. The Privy Council case, however, 
remains the controlling decision. It is to be 
hoped, therefore, that when the question next 
arises, these cases may be noticed and on this 
The single Amer- 


private 


present law is 


point expressly disapproved. 
ican case, Harral v. Harral, 39 N. J. Eq. 279, fol- 
lows Bremer v. Freeman. At present, there- 
fore, the renvot cannot be considered a part of 
the either on principle 
authority.’ 


common law, or 
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CONSTITUTIONAL LAW. ‘“ The Eleventh 
Amendment and State Rate Regulation,”’ by 
T. H. Calvert. Law Notes (V. xii, p. 25). 


CONSTITUTIONAL LAW. 
Aliens,’’ by Edwin Maxey. 
CV. See Pe 277). 
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CONSTITUTIONAL LAW. The American 
Constitution. Lowell Institute Lectures, by 
Frederic Jesup Stimson. Charles Scribner’s 
Sons, New York, 1908. 

These lectures, although addressed to a 
general audience, are of interest to lawyers. 
The assumption made by the author is that the 
reader is not a stranger to the provisions of 
the Constitution of the United States and to 
their history and purpose. Merely elementary 
matters are consequently omitted, and the 
author devotes attention to less obvious dis- 
cussion, often dealing pointedly with current 
questions. The result is necessarily a book 
that occasionally conflicts with the views of 
many readers and that certainly cannot be 
read by any one without profit. 

The volume must not be confused with one 
by the same author, appearing almost simul- 


taneously, and bearing a similar name, 
‘Federal and State Constitutions of the 
United States.”’ 

CONSTITUTIONAL LAW. “The Law of 


the State and Federal Constitutions of the 
United States,” by F. J. Stimson. The Bos- 
ton Book Co., Boston, 1908. (Price, $3.50.) 
The writing of this book required vast and 
careful research. The greater part of the 
volume is a comparative view of the impor- 
tant provisions in the constitutions of the 
several states. Here, for example, one finds a 
condensation of the various provisions as to 
eminent domain, the right of suffrage, and 
taxation, with verbatim extracts: whenever 
necessary. This part is a revision of the con- 
stitutional division of the author’s American 
Statute Law. Another part shows minutely, 
with the aid of a very ingenious diagram, the 
division of national and state powers. An- 
other part gives an historical digest, in chro- 
nological order, covering English social legis- 
lation from the time of the Conquest. An- 
other part gives verbatim, with an arrange- 
ment according to topics, the constitutional 
principles protecting personal liberties and 
private rights as expressed in constitutional 
documents from Magna Charta through the 
Constitution of the United States; and herein 
one can trace the very words that have, from 
time to time, embodied approximately the same 
ideas. The parts already described are in- 
dispensable to any one interested in the com- 
parison or the history of constitutional pro- 





visions; and no one not interested in such 
topics can appreciate the labor represented by 
these pages and the extent to which they 
aid future investigators. Prefixed to these 
valuable condensations of materials are eleven 
chapters in which the author, in the light of 
the researches condensed in the other parts 
of the volume, gives some of his own con- 
clusions, chiefly showing the historical devel- 
opment of constitutional principles. The 
titles of these chapters are: Introductory; ‘he 
Right to Law; The Right of Liberty; Chan- 
cery and the Injunction Order; The Righ: to 
Labor and Trade; The Right to Property; 
Other Constitutional Rights; Rights of Gov- 


ernment; Government Organization; [ed- 
eral and State Powers; and The Siate 
Constitution. 


The volume is devoted to the constitutions 
themselves as distinguished from the 
cisions under them. It is prepared, as the 
author explains, not so much for lawyers as 
forstudents. Yet no lawyer in investigating a 
question of either state or federal constitu- 
tional law should neglect to examine these 
pages. Here he is likely to find comparative 
or historical matter showing how the same 
topic has been treated in other jurisdictions or 
at other times; and even if he finds no such 
matter he will have ascertained that 
phraseology with which he has to deal is 
iunique and hence probably the subject of 
judicial decision in only one locality. 

As state constitutions are too much 
neglected, this volume deserves praise for en- 
couraging the study of them. It is equally 
useful in studying federal questions. The 
diagram of state and federal powers has been 
spoken of already; but it deserves to be 
spoken of again, for it is extremly enlighten- 
ing, and, as the author well says, ‘if the 
reader of this book will take the diagram and 
carefully, for himself, decide (for on some 
clauses there may be a difference of opinion) 
just what sentences or sections of the Con- 
stitution, or matters or powers mentioned 
therein, fall within each of these nine (ivi- 
sions of our sphere of the total powers of 
government, he will almost, by the very study 
required, the close examination of the Con- 
stitution necessary, become a good American 
constitutional lawyer.’’ He adds that many 
decisions of the Supreme Court have done 
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something towards settling the more debat- 
able areas in his classification. Thus here, as 
elsewhere, the volume has the excellent trait 
of awakening interest and encouraging further 
nvestigation. 

CONSTITUTIONAL LAW (Restricting Hours 


rr 


of Labor), ‘‘ Due Process of Law and the 
Eight-Hour Day,’”’ by Learned Hand. Har- 
vard Law Review (V. xxi, p. 495). Arguing 


‘that the possible wisdom of an eight-hour 
aw, and therefore its validity, being already 
fairly within the field of rational discussion, 
should be passed upon by the legislative 
body and not by the court. 

CONSTITUTIONAL LAW (Michigan). 
“The Michigan Constitutional Convention,” 
by John A. Fairlie. Michigan Law Review 
(V. vi, p. 535). An account of the conven- 
tion and exposition of the important changes 
in the revised constitution which is to be sub- 
mitted to popular vote in November. 


— 


CONTEMPT OF COURT (Libel by a 
Stranger). ‘‘ The King v. Almon I,” by John 
Charles Fox. The Law Quarterly Review 


(V. xxiv, p. 184). The judgment in Rex v. 
Almon (1765, Wilmot’s Notes, p. 243), an 
attachment for libeling the Chief Justice, 
Lord Mansfield, was prepared but never 
delivered, as the prosecution was dropped. 
The case has, however, often been cited. 
Pointing out certain distinctions between 
contempt of court by disobedience to process 
by a party and contumelious behavior to the 
court by a party or a stranger, the author 
says the first adoption of the summary juris- 
diction upon contumelious behavior has not 
been clearly traced, but instances can be 
cited to show the early practice. It is the 
object of the present paper to show that the 
jurisdiction in the case of a libel on the’ court 
by a stranger (the offense in Almon case) 
was the latest to be established, and that no 
recorded instance is to be found earlier than 
the eighteenth century. It is to be con- 
tinued. 

CONSULAR COURTS. ‘** American Con- 
sular Jurisdiction in the Orient,” by Frank E. 
Hinckley, Doctor of Philosophy, Columbia 
University School of Political Science; Clerk 
of the United States Court for China. Wash- 
ington, 1908. 8vo, pages 283. 

This is hardly a law book but, as the titles 
of the author wouldJindicate, is an historical 





and descriptive statement of the jurisdiction 
exercised by the United States Consular 
Courts in Turkey, Egypt, and China. It gives 
an excellent summary of the history of Capit- 
ulations and Treaties conferring Exterri- 
toriality in the Orient, and in particular a 
statement of the American Treaties. Then 
follows an examination of the acts.of Congress 
for the establishment of Consular Courts and 
a description of the nature and jurisdiction of 
such courts and a brief and elementary dis- 
cussion of the rights and liabilities dealt with 
in such courts. 

An appendix contains pertinent treaties, 
statutes, and executive orders, rules of court, 
and other interesting matter. While the 
book can hardly be described as possessing 
independent authority it is a handy compila- 
tion of information which would be useful to 
any one having to, do with the 
Courts of the United States. 

CONSULAR COURTS. “Consular Juris- 
diction and Residence in Oriental Countries,”’ 
by Sir Francis Piggott, Chief Justice of Hong 
Kong. New edition, revised and enlarged. 
Hong Kong and London, 1907. 8vo, pages 
326. 

This is a new edition of Judge Piggott’s ex- 
cellent little book on Exterritoriality. While 
he deals only with the English Statutes and 
Cases the scholarly and lawyer-like quality 
of his discussion makes it a book which will be 
of the greatest assistance to American lawyers 
having occasion to deal with the subject. 
While a large part of the work consists of the 
statement and interpretation of the British 
Statutes governing the powers and the opera- 
tion of Consular Courts, Judge Piggott goes at 
length and thoroughly into such questions as 
the nature of the power exercised under the 
treaty by a Consular Court, the power of 
Parliament to direct the action of such courts, 
and the application of the Oriental Law of 
Marriage and Divorce to the case of Mixed 
Marriages. Judge Piggott’s conclusions ap- 
pear to be entirely sound, and his criticisms of 
some of the English decisions are accurate 
and just. 

He takes the ground which is now firmly: 
fixed in England that in exercising its treaty 
power the Consular Court is acting merely as 
an agency in the native government. He 
further concludes that any act of Parliament 
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applicable to such courts which transcends or 
is contrary to the powers conferred by the 
treaty is void,—an interesting and rather 
daring opinion to be held by an English 
judge. On the question of marriage he 
takes the view that the doctrine of the Mor- 
mon case (Hyde v. Hyde), which is that an 
English court will not recognize or enforce a 
marriage created by the laws of a country 
which permits polygamy, applies only so far 
as to prevent the‘application in the case of such 
a marriage of some special provision of the 
English marriage law. He concludes, and 
we believe rightly, that on all questions out- 
side the scope of the marriage law, for instance 
on questions of inheritance, of legitimacy, 
etc., such a marriage if valid by law of the 
domicile of the parties and of the place of 
celebration would be given full effect in Eng- 
land. 

The book may be commended as a distinct 
contribution to the literature of this branch of 
the Conflict of Laws. 

CORPORATIONS. “The Corporation 
Manual,” by John Parker. Fifteenth annual 
edition. Corporation Manual Company, New 
York, 1908. (Price $6.50 net.) 

This work, which was formerly called the 
American Corporation Legal Manual, ap- 
pears under a new title and with a new and 
uniform classification of topics conforming to 
the accepted digest classification. It con- 
sists of summaries of the corporation laws of 
all the states and of Mexico and Canada, 
with references to statutes and decisions. It 
concludes with a valuable collection of charter 
forms. 

CONVEYANCING (See Real Property). 

CORPORATIONS. “The Status of Pro- 
vincial Companies,’’ by J. D. Spence, Cana- 
dian Law Times and Review (V. xxviii, p. 
239). 

DICTIONARIES. Mozley and Whiteley’s 
Law Dictionary, 3d edition by Leonard H. 
West and F. G. Neave, Butterworth & Co., 
London, 1908, 369 pages. A compact vol- 
ume of definitions with few citations. 

DOMESTIC RELATIONS. ‘“ Family Safe- 
guards of a Semi-barbarous Code,” by Joseph 
W. Rice, Law Notes (V. xii, p. 294). 

DOMESTIC RELATIONS. ‘“ Marriage with 


Deceased Wife’s Sister,” by (I) A. McLeod, 





(II) J. D. Falconbridge, Canadian 
Times and Review (V. xxviii, p. 253). 


EMPLOYER’S LIABILITY. In the Maz» 
Law Review for April (V. i, p. 4), Dean W. E 
Walz begins a series of articles on “ TI 
Liability of Employers.’”’ The old comm: 
law developed in a time of enthusiastic ind 
vidualism, and this is particularly conspicu- 
ous in the fellow servant rule and the dox 
trine of assumption of risk. As society hi: 
tended toward the more collective organiz: 
tion the courts in the absence of legislati 
have continued to apply the common la 
rules, but, though fair enough when first 
enunciated, they have had the effect 
throwing on the employee the whole burden 
of all the accidents due to the fearful and in- 
evitable yet ordinary risks of modern busi- 
ness. The era of individualism had be 
ushered in with the applause of the multitude, 
but equality before the law was to many 
great disappointment. The author believes 
that if the courts would accept as a princip! 
in deciding these cases that ‘‘ there is respo1 
sibility only where there is freedom 
action,’’ just results would be attained wit! 
out further legislation. In Teutonic 
tries the sane conservatives slightly 
weigh in the law the sane progressives, but i1 
the legislatures the balance is just slight], 
reversed. Hence, we turn to the legislatur 
for our remedy. 


GOVERNMENT. “ The States and Federa 
Government,”” by Woodrow Wilson, May 
North American Review (V. 187, p. 684). 


Laz 


coul 
out- 


HISTORY. “The Fall of Hummel,”’ b) 
Arthur Train, June Cosmopolitan (V. xlv 
p. 28). 

HISTORY. ‘A City Without Records,” 


by Richard C. Harrison, American Lawye) 
(V. xvi, p. 155). 


HISTORY (England). ‘The House of 


Lords. Its History and Constitution, I,’’ b) 
Charles R. A. Howden, The Juridical Reviei 
C¥.. &%;, p. 36). 


HISTORY (English). “The Legal Pro- 
fession in the Fourteenth and _ Fifteenth 
Centuries, II,” by W. S. Holdsworth, Lai 
Quarterly Review (V. xxiv, p. 172). Prin- 
cipally devoted to the Inns of Court. 
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INHERITANCE. “The Mitakshara 
Theory of Sapindaship in Hindu Law,” by 
S. Venkatachariar, Allahabad Law Journal 
(V.. ¥;{p. 203). 

JOINT STOCK’ COMPANIES (England). 

‘‘ The Evolution of the English Joint Stock 


Trading Company,” by Frank Evans, 
Columbia Law Review (V. viii, p. 339). To be 


concluded. 


JURISPRUDENCE. ‘Case Law,” by 
Surendra Nath Roy, Allahabad Law Journal 
(V. Vv, p. 123). 

JURISPRUDENCE. ‘Law: Its _ Origin, 


Growth, and Function,’ by James Coolidge 
Carter, G. P. Putnam’s Sons, New York, 1907. 

The late Mr. Carter was best known in his 
lifetime as one of the leaders of the New York 
bar; but his posthumous volume entitled 
“Law: Its Origin, Growth, and Function,”’ 
is theoretical rather than practical, and must 
be classified with works on analytical juris- 
prudence. The volume deals with such general 
questions as What is law? and How is law 
made? and What is sovereignty? and What are 
the functions of the judiciary and of the legis- 
lature? This is a rather unusual field for an 
active practitioner, but Mr. Carter’s entrance 
upon it is easily traceable to one of his well- 
known activities. Many years ago he was 
prominent in opposition to the adoption of the 
proposed Civil Code of New York. Thus he 
was led to prepare pamphlets against codifica- 
tion and to make addresses upon kindred 
topics. The ultimate result was the present 
volume, embodying lectures which were in- 
tended to be delivered at the Harvard Law 
School. 

The general doctrine of the volume is that 
law has its origin in custom and that to custom 
should be left almost exclusively the growth 
of law. The development of this doctrine 
causes the author to travel ground that is not 
new; but eventually, through an argument 
which gives prominence to familiar instances 
wherein statutes have been disregarded by 
hostile courts, he is led to adopt a somewhat 
novel and extreme position, for his conclusions 
seem to be substantially that statutes which 
are not enforced are not law, that statutes will 
not be enforced unless they harmonize with 
custom, and that hence—save in rare 
instances —-law cannot be made by statutes. 
These conclusions, however, are not essential 





to the author’s chief contention, that the 
growth of law should usually be left to custom 
and that codification is an undesirable mode 
of preventing normal growth. 

The author’s views demand attention be- 
cause of his eminence on the practical side 
of the profession, and they do not lose in 
interest through being to a great extent the 
fruit of the author’s personal thought, largely 
uninfluenced by the enormous mass of litera- 
ture with which the subject is already in- 
crusted. Even a reader who has not time to 
examine the whole volume should read the 
criticism upon Austin’s and Maine’s theories 
of law and of sovereignty (pp. 181-204), and 
also the discussion of the systems of Justinian, 
the Code Napoleon, the Louisiana Code, and 
other nominal or actual instances of codifica- 
tion (pp. 296-319). 


JURISPRUDENCE (Meaning of Fictions). 
““An Example of Legal Make-Believe,”’ by 
P. J. Hamilton-Grierson, The Juridical Re- 
view (V. XX, Pp. 32). 

A study of the forms of adoption practiced 
among primitive peoples, explaining them as 
examples of the beliefs that an effect is pro- 
duced by imitating it or that the nature of any- 
thing inheres in all the parts. The first 
principle explains the simulation of birth or 
suckling, the second such ceremonies as include 
the exchange of substance, including in it not 
only a man’s blood, saliva, hair, and the like, 
but also his garments, weapons and name. 
Exchange of substance creates a bond so 
intimate that its rupture cannot fail to produce 
evil consequences to the man who breaks it. 
One giving to another ‘“‘ gives part of himself 
and thus brings that other into close contact 
with himself — a contact partly spiritual and, 
in part, material. It is this notion of union 
by contact which underlies the form of binding 
the parties together by the adopter’s girdle, 
that of partaking of a common meal, or taking 
part in a common sacrifice or sacrament, that 
of drawing on the shoe as practiced in the 
countries of the North, and that of cutting or 
touching the hair of the person to be adopted.”’ 





JURISPRUDENCE J (Roman Dutch Law). 
“Modern Roman Dutch Law,” by W. R. 
Bisschop, Law Quarterly Review (V. xxiv, 
p. 157). An outline of Roman Dutch law and 
its history. 
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JURYSYSTEM. “ Jury Justice,’’ by Hector 
Burn Murdoch, The Juridical Review (V. xx, 
p. 59). Arguing that trial by jury is no longer 
a valuable institution for administering jus- 
tice. 

_LEGAL EDUCATION. “ The Study of Law 
in Roman Law Schools,” by Charles P. Sher- 
man, Yale Law Journal (V. xvii, p. 499). 


LEGAL EDUCATION. ‘‘ The Law Teacher: 
His Functions and Responsibilities,’’ by H. B. 
Hutchins, Columbia Law Review (V. viii, 
p. 362). 

LEGISLATION (United States). 
Recent Legislative Tendencies,’ by John 
Bell Sanborn. Columbia Law Review (V. 
viii, p. 384). In Mr. Sanborn’s opinion the 
great increase in the variety of subjects dealt 
with by legislatures, and in the minuteness of 
regulation is a result of modern conditions, 
“and is in response to a popular demand. 
This has caused the increase in length of 
session, noted almost everywhere, and often 
commented on unfavorably. This author, 
however, questions whether this increase in 
time is in proportion to the increase of work, 
for the reason that legislators cannot afford to 
give all that is required, to the neglect of their 
private affairs. The following paragraphs 
should be considered when discussing the 
payment of legislators. 

‘In this country, at least as far as state 
legislatures are concerned, conditions have 
been such that it has been practically im- 
possible for one to adopt law-making as a 
vocation. The salaries are usually insufficient 
to pay even the actual legitimate expense of 
securing an election to office and the addi- 
tional expense caused by a residence at the 
state capital. Our theory is that the legis- 
lator is a man with a regular business or 
profession, and that the legislative session 
need not interfere with his regular earnings. 
That theory is becoming somewhat disturbed 
by the increased time and attention required 
for the making of laws. 

“Tt is undoubtedly true that there were in 
the past many members of legislatures who 
made law-making their business, and to whom 
it was very profitable. I believe, however, 
that the number of these has been constantly 
diminished during recent years. We must 


** Some 


hope that this tendency is not to be checked 








by an increasing demand upon the time of the 
legislators and that the new conditions will 


not involve a return to the type of legislator 


comparatively common during past years. 
It must be remembered, however, that we 
have not in this country any leisure class 
from which we can draw our lawmakers, and 
even if such a class is being created the turn 
ing over of legislation to it would be a step 
out of harmony with American institutions.” 


MASTER AND SERVANT. “ The Doctrin 
of the Liability of the Master for the Torts o: 
His Servants and Its Anomalies in Illinois,’ 
by Charles Lederer. April Illinois Law Re 
view (V. ii, p. 553). 

LITERATURE. In the April Jilinois Lai 
Review (V. ii, p. 574), John H. Wigmore pub 
lishes a very interesting article containing a 
list of novels in which a lawyer especiall) 
should be interested. He classifies these int: 
four groups. 

(a) Novels in which some trial scene i: 
described. 

(b) Novels in which the typical traits of a 
lawyer, judge or the ways of professional life 
are protrayed. 

(c) Novels in which the methods of the law 
in the detection, pursuit and punishment o! 
crime are delineated. 

(d) Novels in which some point of law 
affecting the rights of the characters enter 
into the plot. 

The list is based upon a number of list: 
previously published with additions resultin; 
from the reading of a group of students in 
the law school of Northwestern University 
Dean Wigmore also in his article indicates 
other lines of classification of the more im 
portant authors. 

MAXIMS. ‘ Some Special Applications o! 
Maxims Concerning Impossibility,” by) 
Nathan Newmark. Central Law Journal (V. 
66, p. 367). 


MAXIMS. “The Maxim that the Law 
Does Not Require Impossibilities,’’ by 
Nathan Newmark. Central Law Journal (V 
66, p. 331). 

MAXIMS. ‘ Maxims Concerning Useless as 
Well as Impossible Things,” by Nathan 


Newmark. Central Law Journal (V. 66, p 
349). 
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MORTGAGES (Redemption). ‘‘ The Clog on 
the Equity of Redemption,” by Bruce 
Wyman. Harvard Law Review (V. xxi, p. 
459). Extended examination of the prin- 
ciple forbidding the clogging of the equity 
and of the leading cases that establish and 
illustrate it. 

PAN-AMERICAN CONFERENCE. ‘‘Prac- 
tice of the Learned Professions,’””’ by Edwin 
Maxey. Yale Law Journal (V. xvii, p. 516). 
Account of and comment on the convention 
adopted by the second Pan-American Con- 
ference in regard to the recognition by 
signatory nations of each other’s diplomas or 
titles, authorizing the practice of the learned 
professions. 

PARLIAMENTARY LAW. In the April 
Maine Law Review (V. i, p. 16) Asa P. Hines 
discusses most interestingly ‘‘’The Origin and 
Development of the Law of the House of 
Representatives.”’ It shows the causes of the 
development of our peculiar system of par- 
liamentary procedure in the national House 
of Representatives. 

PARTNERSHIP. ‘“ Limited Partnership in 
England and America,’’ by Francis M. Bur- 
dick. Michigan Law Review (V. vi, p. 525). 
Comparing the British statute, in effect 
Jan. 1, 1908, legalizing limited partnerships, 
with similar legislation in the United States 
and Canada. 


PARTNERSHIP. “‘ Limited Partnerships,” 
by J. Meillon. Commonwealth Law Review 
(V. v, p. 107). 

PRACTICE. “The Lawyer and the Bar 


Association,” by Richard S. Harvey. Ameri- 
can Lawyer (V. xvi, p. 166). 

PRACTICE. “The Organization of a 
Legal Business,’”” by R. V. Harris. Canadian 
Law Times and Review (V. xxviii, p. 284). 

PRACTICE. In Government for May 
(V. iii, p. 91) Hon. Lewis R. Works dis- 
cusses ‘‘ Public Court Trials and Mesmerism.”’ 
He urges that weak minds are inflamed by 
suggestion by reading lurid newspaper ac- 
counts of criminal and divorce cases, and 
that open trials be suppressed. 


PRACTICE (Germany). ‘* Non-Conten- 


tious Jurisdiction in Germany,’ by Walter. 


Weitzel. 
176). 


Harvard Law Review (V. xxi, p. 





PRACTICE (Pennsylvania). ‘“* Foreign 
Attachment in Pennsylvania (An Outline);”’ 
by John W. Patton. University of Pennsyl- 
vania Law Review and American Law Regis- 
ter (V. lvi. p. 137). History, present pro- 
visions and decisions on the foreign attach- 
ment law. 

PROCEDURE. ‘ Law Reform as Applied 
to Ontario Legal Appeals,” by D. B. Mac- 
lennan. Canadian Law Times and Review 
(V. xxviii, p. 295). 

PROPERTY. ‘ The Working of the Land 
Titles Registration System in Ontario,”’ by 
F. E. Hodgins. Canadian Law Times and 
Review (V. xxviii, p. 276). 

PROPERTY (Future Interests). ‘‘ Vested 
and Contingent Interests and the Rule against 
Perpetuities,” by Roland R. Foulke. Unz- 
versity of Pennsylvania Law Review and 
American Law Register (V. lvi, p. 245). A 
few suggestions on the subject of Professor 
Kales’ recent criticisms of Gray’s ‘“ Rule 
against Perpetuities.”’ 

PUBLIC SERVICE CORPORATIONS (Con- 
necticut). ‘Street Railway Laws’ and 
Railroad Commissioners in Connecticut,’’ by 


Arthur L. Shipman. Yale Law Journal 
(V. xvii, p. 526). 
REAL PROPERTY (Easements). ‘‘ The 


Easement of Light and Air and its Limitations 
under English Law,” by F. Y. R. Radcliffe. 
Law Quarterly Review (V. xxiv, p. 120). An 
extended discussion of the state of the English 


law on the right to light and air. To be 
continued. 
REAL PROPERTY (Egypt). ‘The Law 


Applicable to the Succession to Land in Egypt 
Owned by a British Subject,’ by F. R. San- 
derson. The Juridical Review (V. xx, p. 47). 

REAL PROPERTY (Scotland). ‘‘ Registra- 
tion of Title and Scottish Conveyancing,” by 
J. S. Sturrock. The Juridical Review (V. xx, 
p: %), 

REAL PROPERTY. ‘“‘ Alienations by 
Married Women without Separate Examina- 
tion,” by A. E. Randall. Law Quarterly 
Review (V. xxiv, p. 202). 

REAL PROPERTY (Easements). ‘‘ Can an 
Easement be Granted in Perpetuity without 
Words of Limitation?”’ by Arthur Underhill. 
Law Quarterly Review (V. xxiv, p. 199). 
Arguing briefly in the affirmative and con- 
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cluding ‘‘ that the practice of conveyancers in 
using words of limitation in the creation of 
easements de novo has been merely ex abun- 
danti cantela. ‘ 

ROMAN LAW. The first article in the first 
number of the new Maine Law Review is a 
brief argument in favor of the study of Roman 
Law, by Chief Justice Emery of the Maine 
Supreme Court. He emphasizes the fact that 
while many systems of law have disappeared 
or become stationary, like the Hindoo law, the 
Roman Law, though of ancient origin, is 
still spreading and developing. The practical 
reason for its study in this country is its relation 
to the fundamental law of our new possessions. 

SALES (Market Overt). ‘‘ The Change of 
the Property in Goods by Sale in Market 
Overt,” by J. G. Pease. Columbia Law Review 
(V. viii, p. 375). A history of the principle of 
sale in market overt, giving also the present 
state of the English law. 

TORTS (Moral Duty). ‘‘ The Moral Duty 
to Aid Others as a Basis of Tort Liability. I,” 
by Francis H. Bohlen. University of Penn- 
sylvuania Law Review and American Law 
Register (V. lvi, p. 217). Professor Bohlen 


is moved by several recent cases to inquire 
‘‘ how far, if at all, is one man bound, being 
able to do so without serious inconvenience to 
himself, to go out of his way to care for those 


injured without any fault of his? .. . It is 
curious to find that many text writers flatly 
assert the existence of such a duty, at least in 
those cases where the harm or peril has been 
caused by some act of the defendant, even 
though that act be legally innocent. This 
doctrine is so opposed to the normal attitude 
of common law, and to the statements thereof, 
(generally, it is true) by way of dictum, of so 
many eminent judges, that it is necessary to 
examine the decided cases to see whether they 
afford any authority in favor, first, of a 
general duty to act as a good Samaritan; or, 
second, whether innocent but injurious action 
entails upon the actor a duty to remove as far 
as possible the injury which he has caused; 
or, third, whether again, there may not be 
other definite classes of circumstances or 
relations out of which may arise a duty of 
this sort peculiar to themselves.” 

In the first place the author deduces that 
the rule against actively causing harm to a 
trespasser whose presence is known, and the 





doctrine of the last clear chance afford n 
authority for the doctrine that “‘ the law has 
recognized as a legal duty the moral, ethical 
and humanitarian obligation to aid the un- 
fortunate.”’ 


‘“It may be said with some confidence thai 
the primary conception of the common la 
was that which regarded the individual 
competent to protect himself if not inte: 
fered with from without. So while there is a 
general liability recognized in common law 
courts for the natural consequences of a 
actions whose probable result will be a posi- 
tive injury to others, duties of positive acti: 
for the benefit of others are not general to the 
common law, but exceptional and abnorm: 
requiring some other basis than the me 
probability that such action is necessary t 
protect others from an injurious situation not 
caused by any antecedent misconduct of the 
defendant himself. Now, while the duty to 
take active care for others is not general 
the common law, there are undoubtedly many 
relations to which duties of this nature 
varying stringency do attach.” 

Professor Bohlen doubts if breach of ob! 
gation to take positive beneficial action ever 
should have been regarded as a true tort, the 
differences between it and active misconduct 
being so marked. But the historical de- 
velopment of the writ of trespass on the cas: 
and the common law tendency to classify 
rights by the remedy applicable, rather than 
by their substantive characteristics have re- 
sulted in ignoring these differences. 

““Were it possible to rearrange and r 
classify common law liabilities and duties one 
might place all obligations to act in a class 
distinct from the obligations to refrain from 
injurious actions (if this indeed be the proper 
conception of tort liability). While such an 
attempt would, at this date, savor of mere 
theory and useless affection, it is quite possi- 
ble to segregate such positive obligations a 
remain after the removal of those based solely 
on the consent of the individuals into 
distinct class of tort obligation. 

‘* This class is composed of certain distin¢ 
groups: First, those obligations expressly 
created by statute, in which the extent of th: 
obligation depends entirely upon the intent of 
the legislative body which enacts the statut: 
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Second, those arising out of the family relation. 
Third, those attached by custom as an inci- 
dent to the tenure of real estate, or the in- 
cumbency of some office. Fourth, those 
annexed by the policy of the law as necessary 
incidents to a relation voluntarily assumed, 
normally varying in extent as the relation is 
gratuitous or beneficial to him on whom the 
obligation is laid.” 

The examination of these groups leads to 
the following conclusions: 

‘“On the whole it may be said that duties 
to take positive action for the benefit and 
protection of others attach only to certain 
relations; and are imposed only when abso- 
lutely necessary for the protection of others 
and only to the extent generally necessary to 
alford them protection. Save where the state 
has by legislative enactment imposed such 
obligations, they do not exist, unless there be 
some family relation; tenure or occupancy of 
real property, or the voluntary act of con- 
sciously entering into somerelationship to which 
such duties are attached because necessary for 
the protection of one’s associates. Even in 


the case of family relationship there is present 


the will of the citizen to become a husband 
or father, so that even here the relation is, in 
the last analysis, the creature of voluntary 
action on his part. The occupancy of real 
estate is, save perhaps in the case where it 
comes into one’s possession by inheritance, a 
conscious, voluntary act. It is not too much 
to say, therefore, that, saving the case of an 
inherited estate, if indeed this be an exception, 
no man can be saddled with a burden of posi- 
tive action without some voluntary act on his 
part which renders him subject thereto. In 
addition it would appear that save in the case 
of family relations, where the interest of the 
state to avoid being unduly burdened with 
the support of those whose relations are able 
to care for them naturally leads to the burden 
of the support of the members of a family 
being placed upon its head; no obligation 
beyond that of good faith and fair dealing is 
laid upon any individual unless he voluntarily 
occupies a relation materially beneficial to 
him. Finally it may be said that these 
obligations only attach where the one party, 
having exclusive control of a condition, has 
the entire power to prevent harm arising from 
it, and where the other, from the very nature of 





the relation, must be altogether helpless and 
incapable of protecting himself, and so is 
forced to rely implicitly upon the care of his 
associate for his safety.” 


TRUSTS (Preference of 
“The Legal Estate,’’ by Edward Jenks. 
Law Quarterly Review (V. xxiv, p. 147). An 
iconoclastic query whether the absolute legal 
rule that, as against a purchaser for value of 
the legal estate without notice and without 
negligence, no equitable interest, of however 
long standing, is of any avail, is justifiable at 
the present day. He suggests that in such 
cases as Pilcher v. Rawlins, neither that rule, 
nor the rule of prior in tempore be used, but 
that the loss be equally divided between the 
innocent parties. Another suggestion is that 
a cestut que trust be absolutely bound against 
innocent strangers, by his trustee’s mis- 
conduct. 


UNIFORMITY OF LAW (United States). 
“ Uniformity of Law as an American Ideal,”’ 
by William Schofield. Harvard Law Review 
(V. xxi, p. 510). Continuing the article 
reviewed in the May GREEN Bac, Judge Scho- 
field considers statute law and its probable 
effect upon uniformity of law in the several 
states. The larger part of statute law, he 
says, can be neglected, for it is administra- 
tive, not private, law. On most matters of 
private law there is practically no public 
opinion. The governors of the states and the 
judges are precluded by the doctrine of the 
separation of powers from exerting much in- 
fluence, and the bar has, in most cases, the 
control. This fact tends to secure uni- 
formity, as also does the legislative tendency 
to follow precedent and to adopt or copy the 
statutes of other legislatures. Striking ex- 
amples are the Statute of Frauds, the Em- 
ployers’ Liability Acts, the Field Code of 
Procedure, the Negotiable Instruments Act, | 
the Warehouse Receipt Act, the Uniform 
Sales Act. Forces of the first importance in 
securing many of these have been the Ameri- 
can Bar Association, the National Conference 
of Commissioners on Uniform State Laws, 
and the Association of American Law Schools. 

“Tt is plain that uniformity of private 
law is more easily and surely obtainable from 
the action of legislatures than from the action 
of the courts. The corrective action of the 
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courts, when once a diversity in case law 
appears among the several states, is slow and 
uncertain, while that of the legislatures is 
prompt and sure. The courts are obliged to 
wait until some case is presented for decision 
in the ordinary course of litigation before they 
can act. The action of the legislature may be 
invoked at any time. It does not follow, 
however, from these considerations, that the 
friends of uniformity of law should favor the 
enactment of codes or statutes which invade 
the province of case law. A comparison of 
the merits and defects of the two systems 
must first be made.” 

Such a comparison convinces Judge Scho- 
field that rules made by experienced judges, 
with direct regard to facts proved in court, 
are more likely to be just and adapted to each 
case than general rules framed by statute 
upon such statements of fact as are usually 
made before legislative committees; the 
courts have the benefit of the assistance of 
counsel in declaring the law, and criticism by 
expert professional opinion is efficient pro- 
tection against arbitrary action; responsi- 
bility for case law is fixed upon the judges, 
while in legislation it is not fixed; case law is 
based on principle, has historical continuity, 
and aims at logical symmetry, while statutes, 
although based on principle, as a rule stand 
by themselves; the closer touch of the legis- 
lature with popular feeling has advantages 
and disadvantages, but it is an advantage to 
the community that case law develops slowly. 
Case law is useful as a basis for legislation 
when the principle of the cases has been 
developed to its full extent, and the needs of 





the community require a modification of the 
principle, or the introduction of new rules 
based upon new principles. 

‘“The community in short is better served 
when private or case law is left to the court: 
and legislation is confined to administrative 
law, and to dealing with new political cr 
economic or social conditions which common 
law or equity cannot meet.”’ 


‘““The quality of the law depends at last 
upon the quality of the work done in makin 
or declaring it. ... An American bar, in- 
spired with a love for the common law, and 
well grounded ‘in its principles, is a force 
more essential to the uniformity of law in the 
United States, and to a sound development of 
the law, than the enactment of uniform 
statutes or codes. It is also more difficult to 
obtain. To produce and maintain such 
bar requires long co-operation by all the law 
schools of the country upon a general plan of 
education, and the steady leadership of the 
courts in adhering to sound principle, even 
when opposed to precedents.” 

To obtain a complete view of the subject o/ 
uniformity of law Judge Schofield will con 
sider one further topic briefly — the relatior 
between the state and the federal courts. 

WILLS. ‘* Limitations on the Power 0 
Testamentary Disposition,” by F. R. Jordan 
Commonwealth Law Review (V.v, p. 97). 

WORKMEN’S COMPENSATION  LEGIS- 
LATION. “Recent European Legislation 
with Regard to Compensation for Industria] 
Accidents,”” by Sir Kenelm E. Digby. Yai. 
Law Journal (V. xvii, p. 485). 
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BANKRUPTCY. (Concealment of Property.) 
U.S. Cir. Ct. of App. — In Johnson v. United States, 
158 Fed. Rep. 69, the Circuit Court of Appeals 
holds that an indictment will not lie under Rev. 
St. § 5440 [U. S. Comp. St. 1901, p. 3676], for a 
conspiracy to effect the concealment by a bank- 
tupt of property from his trustee, in violation of 
Bankr. Act 1898, § 29b, c. 541, 30 Stat. 554 [U. S. 
Comp. St. 1901, p. 3433], where the.trustee him- 
self is charged as one of the conspirators, and the 
averments of the indictment show that there was, 
in fact, no concealment of property from him, 
and no purpose that there should be such con- 
cealment. 

In arriving at this conclusion, the court finds 
that the conspiracy charged was that the trustee 
and a third person were to unite with the bank- 
tupt in knowingly and fraudulently concealing 
from his trustee in bankruptcy a certain part of 
his stock and a certain amount of money belong- 
ing to the bankrupt’s estate. It appeared even 
in the charge of the conspiracy that the trustee 
in bankruptcy was a party to it, and the part of 
the indictment describing the offense that the 
defendants conspired to commit, described in 
detail the articles that were to be concealed and 
to which the conspiracy related. The indictment, 
therefore, showed that the trustee himself knew 
of the concealing or withholding of the described 
articles from the schedules and from his possession. 
In other words, although the indictment charged 
a conspiracy to conceal and a concealing from the 
trustee, facts were stated which showed that there 
Was no concealment in fact from him. Conse- 
quently, the indictment was fatally defective in 
charging the trustee, one of the alleged con- 
spirators, with participation in, and knowledge 
of the transaction, which could only be an offense 
against the law when it was concealed from 
him 

CARRIERS. (Rebates.) U. S. Sup. Ct.—A 
question of considerable importance to the rail- 
Toads and shippers of the country was decided by 
the United States Supreme Court in Armour Pack- 
ing Company v. United States, 28 Sup. Ct. Rep. 





428. It appeared that in the early summer of 
1905, the Chicago, Burlington, & Quincy Railway 
Company with its connecting lines east of the 
Mississippi River had filed a joint rate in accor- 
dance with the Act of Congress showing the pro- 
portionate part thereof from points on the Missis- 
sippi River to New York to be 23 cents per 100 
pounds. While this rate was in effect, the Bur- 
lington Company contracted with the Armour 
Packing Company to carry its products to New 
York until December 31, 1905 at a certain rate, 
the proportionate part of which east of the Mis- 
sissippi River was to be 23 cents per 1oo pounds 
in accordance with that published. In August 
of that year the schedule of rates was amended 
so as to increase the charge from Mississippi 
River points to New York to 35 cents per 100 
pounds, but the Burlington road still continued 
to carry the Armour products at the 23 cent rate 
in accordance with their contract. Proceedings 
were instituted against the packing company to 
recover penalties, alleging that the arrangement 
with the railroad company amounted to giving a 
rebate of 12 cents per 100 pounds, in violation of 
the Elkins Act. Defendant was found guilty, 
the conviction affirmed by the Circuit Court of 
Appeals, and an appeal then taken to the Supreme 
Court of the United States which held that the 
contract between the packing company and the 
railroad company was no defense, and that it 
made no difference that there may have been no 
fraud practiced in making it, as the statute pro- 
hibited the obtaining of rebates or discriminations 
by any ‘‘ device or means.” 


It is probably settled by this interesting case that 
special arrangements in respect to common carriage, 
valid when made, become unavailing when the law 
changes. It is certainly a desirable result that those 
who have made long time contracts shall not secure 
thereby preferential treatment. It may be that the 
result cannot be reached without the acceptance of 
a general principle that all contracts with public ser- 
vice companies are subject inevitably to subsequent 
changes in the peculiar law. 
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CIVIL SERVICE. (Solicitation of Campaign 
Funds.) U. S. Sup. Ct.— The federal statute 
prohibiting the solicitation of campaign funds in 
any room or building occupied in the discharge of 
official duties by certain officer or employes of 
the United States is construed in United States 
v. Thayer, 28 Sup. Ct. Rep. 426, to include the 
mailing of letters to be delivered in such buildings 
to civil service employes employed therein. The 
court discusses the question as to what constitutes 
a solicitation and holds that it may be done as well 
by writing as by word of mouth and that the act 
is not complete until delivery of the letter. 

CONSTITUTIONAL LAW. (Commerce.) Mont. 
— The legislature of Montana, in 1907, passed a 
law restricting the hours of labor by engineers and 
other employes of carriers operating in that state, 
to not more than sixteen hours in any twenty- 
four hour period. In the case of State v. Northern 
Pacific Ry. Co., 93 Pac. Rep. 945, defendant, 
charged with violation of this statute, defended 
on the ground that it was unconstitutional as an 
interference with interstate commerce. The court 
held that it was a legitimate exercise of the power 
of the state, unless conflicting with some act of 
congress on the same subject. The claim was 


then made that congress had legislated on that | 
very proposition by an act which was to go into | 


effect March 4, 1908, but the court held that the 
law passed by the legislature could not in any way 
conflict with that enacted by congress, until the 
actual time of taking effect of the later statute, 
notwithstanding it was enacted several months 
before the decision was rendered. 
CONSTITUTIONAL LAW. (Indeterminate Sen- 
tence.) U.S. Sup. Ct.— The validity of the inde- 
terminate sentence act of Michigan is called in 
question in Ughbanks v. Armstrong, 28 Sup. Ct. 
Rep. 372. Plaintiff in error was convicted of 
burglary and sentenced by one of the Michigan 
courts to a term of imprisonment in the peniten- 
tiary for a period not less than one year nor more 
than two years. Upon the expiration of the 
minimum period he applied for parole, but was 
informed that his application could not be con- 
sidered on account of the fact that the records 
showed that he had been twice before convicted 
of felony. After expiration of the full two years 
of the sentence, being still detained in prison, he 
instituted habeas corpus proceedings to obtain 
his release, but his application was denied by the 
Supreme Court of Michigan. The case in the 
Supreme Court of the United States was on appeal 
from this decision. Under the provisions of the 
indeterminate sentence law that part of the sen- 
tence fixing the maximum punishment was void 
because the maximum penalty was fixed by the 
statute itself. Plaintiff in error contended that 








the law was invalid because it denied to prisoners 
of the class to which he belonged the right to apply 
for parole given to those who had not been previ- 
ously convicted of any crime, but the Supr:me 
Court held that the giving of such right was a 
mere question of privilege which might be exten: \e 
or withheld as the legislature saw fit. 
CONSTITUTIONAL LAW. (Penalties — Cour: 
U. S. Sup. Ct. — Questions of vast importanc 
to hew far a state may go in the fixing of railr »: 
rates are discussed in the case of Ex parte Youn, 
28 Sup. Ct. Rep. 441. In 1907 the legislatur 
Minnesota passed a law restricting passenger r 
to two cents per mile, and another statute fi 
the charges for transportation of certain comm 
ties. Penalties consisting of very large fines, 
in some instances imprisonment, were prescri 
for violation of these laws. The railroads all 
that the restrictions on rates would so mater 
reduce their income as to amount to a takin 
their property without due process of law, 
that on the other hand if they attempte: 
operate under the old rates, they and th 
employes would be subjected to such enor: 
penalties as to practically force them to sus] 
business. The court said, ‘* Now, to impose u 
a party interested, the burden of obtaining a 
cial decision of such a question (no prior heat 
having been given) only upon condition that 
unsuccessful, he must suffer imprisonment 
pay fines, as provided in these acts is, in effect 
close up all approaches to the courts and thus 
prevent any hearing upon the question whet! 
the rates as provided by the acts are not too | 
and therefore invalid.’’ It was therefore held 
that on account of these provisions the laws were 
invalid without regard to the question whether 
the rates prescribed were too low. 


There are some difficulties in the course of this 
decision but its substantial justice can hardly be 
questioned. It is rather remarkable that the matter 
had not been settled long before. As a matter of 
truth such pains and penalties may really close up 
all access to the courts. The recognition of the 
inherent wrong in this is as oid as Magna Charta 
itself. 


CONSTITUTIONAL LAW (Primary Election 
Law.) N.D.— The provision of the North Dakota 
primary election Jaw assessing certain fees on can- 
didates as a condition to placing their names on 
the primary ballot was attacked on various grounds 
in case of Johnson v. Grand Forks County, 113 
N. W. Rep. 1071, and held invalid. It was said 
for one thing that in case a man whom the people 
were seeking to place in office was either unwilling 
or unable to pay the fee, the only way in which 
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the desires of the voters to elect him could be 
carried out would be by making the payment 
themselves, and that this would constitute a con- 
dition to their right to vote not contemplated by 
the Constitution. As against the plea that blank 
spaces were provided on the ballots, so that the 
voters might indicate their choice by writing the 
name of one whose name was not printed thereon, 
the court said that while this was possible, it was 
so impracticable as to be almost valueless. Ref- 
erence is made to the Illinois case of People v. 
Board of Election Commissioners of Chicago, 221 
Ill. 5, 77 N. E. 321, and to the decision of the 
Nebraska Supreme Court in State v. Drexel, 105 


N. \W. 174, in which somewhat similar questions | 
| enjoined any action looking to its enforcement. 
| Subsequently the attorney general, still maintain- 
| ing the correctness of his contention in the injunc- 
| tion suit, instituted mandamus proceedings in the 


were involved. The law was held invalid. 


CONSTITUTIONAL LAW. (Peonage.) U.S. 
Cir. Ct. of App.— The case of Smith v. United 
States, 157 Fed. Rep. 721, was a prosecution for 


violation of section 5508 of the Revised Statutes | 


[U. 5. Comp. St. 1901, p. 3712] by conspiring to 
injure, oppress, threaten or intimidate a citizen of 
the United States in the free exercise and enjoy- 
ment of rights and privileges secured by the Con- 
stitution and laws of the United States. It 


appeared that some of the defendants were owners | 


of large tracts of land in southern Missouri, and 


fraudulent representations transported a number 
of negroes to their farms and had there kept them 
in servitude under the most brutal and shocking 
conditions. It was claimed on the part of defend- 
ants that the right to freedom from involuntary 
servitude and slavery was inborn or natural and 
not one secured by the Constitution or laws of 
the United States, but the court said that while 
the right might be inborn or natural that fact did 
not prevent it from being one ‘‘ secured ’’ by law. 
All assignments of error by defendants’ counsel 
were overruled and the conviction sustained. 


CONSTITUTIONAL LAW. (Revocation of 
Charter of Social Club.) U.S. Sup. Ct. — In Cos- 
mopolitan Club v. Virginia, 28 Sup. Ct. Rep. 394, 
the Supreme Court of the United States held that 
the revocation of the charter of a social club, 
because of its. violation of laws relating to sale of 
liquor, did not constitute an impairment of the 
contract obligation arising from the issuance 
of the corporate charter. It was said that, not- 
withstanding the fact that the charter constituted 
a contract with the state, it did not authorize 
the club to disregard the state laws and that on 
violation of these and misuse of corporate priv- 
ileges, there was full authority for revocation of 
the charter without conflicting with any provision 
of the United States Constitution. 








CONSTITUTIONAL LAW. (State Rights — 
Void Act.) U.S. Sup. Ct.— Several months ago 
interested persons brought action in the United 
States Circuit Court for the District of Minnesota 
to restrain the attorney genera] of that state, 
from enforcing certain laws relating to maximum 
charges by carriers on the ground that they were 
unconstitutional. The attorney general insisted 
that if he should attempt to carry the law into 
effect it would be, not individually, but by virtue 
of his office and that the suit was really against 
the state and consequently beyond the jurisdiction 
of the court. Judge Lochren, before whom the 
case was tried, held that it was not an action 
against the state, that the law was invalid, and 


state court to compel putting the rates into effect 
in violation of the’ order of the federal court. He 
was thereupon cited for contempt and adjudged 
guilty. He at once asked for a writ of habeas 
corpus from the Supreme Court which was denied 
in the case entitled Ex parte Young, 28 Sup. Ct. 
Rep. 441. 

Justice Peckham, who wrote the majority 


| opinion, reviewed at length the former decisions 
that others of them were overseers employed | Geen to 3 \ imil i: snail eal 
pi ; . | thoug o involve similar questions and said, 
thereon. The evidence showed that they had by | g i 


“The act to be enforced is alleged to be uncon- 
stitutional; and if it be so, the use of the name 


| of the state to enforce an unconstitutional act to 
| the-injury of complainants is a proceeding without 


the authority of and one which does not effect 
the state in its sovereign or governmental capacity. 
It is simply an illegal act upon the part of a state 
official in attempting by the use of the name of 
the state, to enforce a legislative enactment which 
is void- because unconstitutional.” 


CORPORATIONS. (Action by Foreign Corp- 
oration.) N. Y.— The South Bay Co., a foreign 
corporation doing business in New York and 
plaintiff in the case of South Bay Co. v. Howey, 83 
N. E. Rep. 26, brought action in the Supreme 
Court of that state on a contract of insurance. 
Defendant insurance company alleged that plain- 
tiff had not obtained permission to do business in 
the state and therefore could maintain no action 
therein. The New York Court of Appeals held 
this to be a good defense and reversed the judg- 
ment of the lower court to the contrary. 


This decision is based upon the following pro- 
vision in Sec. 15 of the New York General Corpo- 
ration Law, namely: “ No foreign stock corpora- 
tion doing business in this state shall maintain 
any action in this state upon any contract made by 
it in this state unless prior to the making of such 
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contract it shall have procured such certificate,” 
i.e. a certificate from the Secretary of State that it 
has complied with all requirements of law to 
authorize it to do business therein. This pro- 
vision does not apply to foreign corporations 
unless they are stock corporations. Wright & 
’ Co. v. Faulkner, 52 Misc. (N.Y.) 100; South Bay 
Co. v. Howey, 113 App. Div. (N.Y.) 382. And it 
applies to them only in case they are doing busi- 
ness in the state of New York. See Penn. Collieries 
Co. v. McKeever, 183 N.Y. 98. As to what is 
** doing business in the state ”’ the authorities are 
too multitudinous to quote here, and they are not 
altogether harmonious. Then too this section 
applies only to suits on contract, and does not 
prevent such unauthorized corporations from 
suing on other causes of action. Schlitz Brewery 
Co. v. Ester, 86 Hun. (N.Y.) 22, affirmed without 
opinion in 157 N.Y. 714; American Typefounders 
Co. v. Connor, 6 Misc. (N.Y.) 391. And this 
limitation is further narrowed to those contracts 
made within the state by the unauthorized foreign 
corporations. They can still sue in New York on 
contracts made by them elsewhere, or upon con- 
tracts made by others in New York and assigned to 
them. Oreilly, Skelly & Fogarty Co. v. Greene, 
18 Misc. (N.Y.) 423. 

In the principal case the plaintiff was a foreign 
corporation doing business in New York, and had 
apparently made the contract sued on in that 
state, but there was nothing to show whether or 
not it was a stock corporation. The decision does 
not lay down any broad doctrine that failure to 
obtain permission to do business in the state is a 
defense generally, nor does it overrule the cases 
which hold that the section applies only to foreign 
stock corporations. Its only new point is that 
where there is nothing to show one way or the 
other whether the foreign corporation is a stock 
corporation, the court will presume it to be so if 
under New York law a corporation of its nature 
could be organized only as a stock corporation. 
Otherwise it is merely in line with the other 
authorities on this section of the statute. F.T.C. 

New York, May 15, 1908. 


CORPORATIONS. (Foreign Corporation doing 
Business in State.) Minn.— The Supreme Court 
of Minnesota, in Thomas Mfg. Co. v. Knapp, 112 
N. W. Rep. 989, denied the right of a foreign 
corporation to maintain an action in the courts of 
that state on the ground that it had not complied 
with the requirements of the statute as to the 
right to do business in the state. The main office 
of the company seems to have been in Ohio, but 
it had agencies in various towns in Minnesota, to 
which it shipped farm machinery for sale. The 
agents were required to pay the freight on the 





goods received by them and to make all reason- 
able efforts to sell the same but the title and owner. 
ship of the machines shipped was to remain in the 
company subject to its orders until full payment 
should be made for the same. . The corporstion 
claimed that this did not constitute ‘“‘ doing bus- 
iness within the state ’’ but was interstate com- 
merce. The court on review of the authorities 
stated that a distinction was to be drawn between 
those cases in which sales were simply made by a 
traveling salesman and goods shipped directly to 
the customers and those in which agencies were 
established in the state to which goods were t» be 
shipped for sale by resident agents, and held that 
the acts of plaintiff did not constitute inter:tate 
commerce but did constitute a doing of business 
within the state in violation of law and that no 
recovery could be had on a contract entered into 
with an agent for the price of goods shipped to 
him. 


CORPORATIONS. (Foreign Corporations doing 
Business in State.) Kan.— The Supreme Court 
of Kansas recently had before it a novel proposi- 
tion, relative to foreign corporations doing business 
within the state. A Kansas statute, known as 
the Busch Law, requires foreign corporations to 
comply with certain conditions before engaging 
in business within the state. The legislature of 
1905 authorized the governor to employ compctent 
accountants to investigate the various state 
departments, and he, on carrying out the provis- 
ions of this enactment, appointed a foreign corp- 
oration to perform the services. After completion 
of the work the state Treasurer refused payment 
on the ground that the law contemplated appoint- 
ment of a “ person,”’ and called for the doing of 
certain acts, the performance of which was im- 
possible by a corporation, that the complaining 
company had not complied with the statutes 
granting it the right to do business in the state, 
and could not, therefore, maintain any action 
therein. The court decided that these conten- 
tions were not well founded; that the services of 
complainant did not constitute the doing of 
business within the state, and that even if they 
did, the foreign corporation law could not be 
construed as affecting the right of the state to 
contract for services to be performed for it, not- 
withstanding the other party to the contract 
might be one whose ordinary business would fall 
within the purview of the statute. The case is 
Haskins & Sells v. Kelly, 93 Pac. Rep. 605. 


CRIMINAL LAW. Cal. 


(Judicial Legislation.) 
— The Supreme Court of California was place: in 
rather a peculiar position in a recent case hear by 
it, — People v. Ryan, 92 Pac. Rep. 853. for 
some time past, it has criticised instructions in 
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criminal cases calling attention to the interest of 
the accused and indicating that his testimony 
might be looked upon with some degree of allow- 
ance. Finally in People v. Maughs, 149 Cal. 253, 
86 Pac. 187, it declared that in the future, instruc- 
tions of the character referred to would be consid- 
ered ground for reversal. The Ryan case had 
already been tried but had not been heard on 
appeal. When it did go to the Supreme Court 
that tribunal stated that its holding in the Maughs 
case was not applicable as it was not meant to 
have any retroactive effect. 

CRIMINAL LAW. (Nuisance.) Iowa.— Some 
rather interesting questions arose in Hammond v. 
King, 114 N. W. Rep. 1062. The action was 
instituted, for the apparent purpose of abating a 
liquor nuisance maintained by defendant, but 
the case, as presented by an agreed statement of 
facts, showed that the real object was to obtain 
a construction of the liquor law on the question, 
whether the day on which a school election was 
held was to be considered as an “ election day ”’ 
within the provisions of the statute prohibiting 
sales of liquor on any election day or legal holiday. 
The court below refused to pass on this question, 
on the ground that it was not shown that defendant 
was maintaining a nuisance at the time of the 
institution of the action, but the Supreme Court 
held that if sale by defendant on a school election 
day was really a violation of the statute, by the 
provisions of the Mulct Law, his carrying on the 
business thereafter constituted a nuisance. It 
then proceeded to determine the question sub- 
mitted by the statement of facts, and held that 
sales on school election days were prohibited. 
The decision of the court carries with it the 
determination that whenever a saloon keeper has 
once violated the provisions of the statute referred 
to, his business from that time on constitutes a 
nuisance, subject to abatement. 

DAMAGES. (Future Earnings.) Mo. Ct. of 
App. — Is evidence of the unchaste character of a 
female suing for personal injuries admissible on 
the question of her probable future earnings? 
Plaintiff, in the case of Carlton v. St. Louis & 
Suburban Ry. Co., 106 S. W. Rep. rroo, sued for 
injuries received while alighting from one of 
defendant’s cars. It appeared that her occupation 
was that of laundress and seamstress, and defend- 
ant contended that her chastity should be con- 
sigere on the question of her earning capacity, 
but the trial court instructed that it could only be 
considered as affecting her credibility as a witness. 
The Court of Appeals cited Abbott v. Tolliver, 
71 Wis. 64, 36 N. W. 622, Boyle v. Case (C.C.), 
18 Fed. 880, Kingston v. Fort Wayne, etc. R. R. 
Co., 112 Mich. 40, 70 N. W. 315, 74 N. W. 230. 
40 L. 8. A. 131, and Metropolitan St. R. T. Co. v. 





Kennedy, 82 Fed. 158, 27 C. C. A. 136, as uphold- 
ing defendant’s assignments of error to the 
charge and reversed the judgment of the lower 
court. 

EXECUTORS. (Duty as to Trusts.) Cal. — 
Whether an executrix may impose as a condition 
to payment of a legacy for charitable’ uses, an 
agreement on the part of the trustee to apply the 
money as intended by the testator was decided 
adversely to her contention in the case of St. Mary’s 
Hospital v. Perry, 92 Pac. Rep. 864. Testator 
made a bequest of a thousand dollars to plaintiff 
for the purpose of endowing a bed for the poor. 
Defendant alleged that she was ready to pay over 
the money under a decree of distribution if plain- 
tiff would agree to carry out the terms of the 
bequest, but that plaintiff refused to so do. The 
court held that it was no concern of the executrix 
as to what plaintiff might intend to do with the 
money and directed payment to be made. 

FRAUDULENT CONVEYANCES. (Liability 
of Grantee for Rents.) Neb. — The liability of a 
fraudulent grantee to creditors for rents and 
profits is discussed in First Nat. Bank of Platts- 
mouth v. Gibson, 114 N. W. Rep. 777. The deci- 
sion is the result of protracted litigation com- 
menced in 1889. It seems that the question in- 
volved was decided in a former appeal (105 N. W. 
Rep. 1081), where it was held that when a convey- 
ance of real estate is set aside as fraudulent at the 
suit of a creditor, and the land subjected to the 
lien of his judgment, and is insufficient to pay the 
judgment, such fraudulent grantee, in a proper 
proceeding, may be compelled to apply on the 
judgment the rents and profits of the land which 
accrued while the land was in his possession under 
the fraudulent conveyance. On the subsequent 
appeal, the court adheres to its former concluson 
and finally disposes of the case. 

MONOPOLIES. (Validity of Law Allowing 
Pooling of Farm Products.) Ky.— The state of 
Kentucky has a statute entitled, ‘‘ An Act per- 
mitting persons to combine or pool their crops 
of wheat, tobacco and other products, and sell the 
same as a whole, and making contracts in pursu- 
ance thereof valid.’”” Farmers are thereby author- 
ized to pool their products for the purpose of 
classifying and grading the same, so as to obtain 
higher prices than if sold separately by the individ- 
uals owning them. In the case of Owen County 
Burley Tobacco Society v. Brumback, 107 S. W. 
Rep. 710, complainants charged that defendant 
had entered into an agreement for pooling with 
other persons, members of the complainant society, 
but in violation of his agreement had sold portions 
of his crop, and was threatening to sell the re- 
mainder; that such further sales would work 
irreparable injury to complainant, and asked for 
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aninjunction. The validity of the statute referred 
to above, under which the pooling agreement 
was made, was attacked as being in violation of 
the Bill of Rights prohibiting the grant of exclusive 


privileges, of the section of the Constitution requir- 


ing the General Assembly to enact necessary laws 
to prevent trusts, pools and other combinations 
‘“to enhance the cost of any article above its 
real value,’ and of the fourteenth amendment 
to the Constitution of the United States. The 
court said that there was nothing in the evidence 
tending to show that it. was the intention of the 
complainant to force prices up above the “ real 
value ”’ of the products pooled, and that, although 
the law confined the privileges granted to farmers, 
it did not in terms prohibit other persons from 
pooling or pledging their products for disposition, 
and came to the conclusion that it should be 
sustained. 


This case, unless properly distinguished, is 
likely to lead to confusion. It does not attempt to 
express the common law as to the public policy of 
the combination dealt with. The combination is 
tolerated merely because seemingly authorized by 
the statute, which in turn is enacted under a con- 
stitutional provision which authorizes such com- 
binations provided that they do not raise prices 
beyond the real value of the product or article. 


The court, while recognizing the abuses which 
may grow up under the sanction of this statute 
and the impossibility of finding out in many 
instances what the real value is, feels constrained 
to yield to the public policy expressed by the con- 


stitution. Certainly under the common law it 
would not be necessary in order to invalidate the 
combination to show that the prices were actually 
raised thereby beyond the fair value of the prod- 
ucts, but simply that the organization had it in 
its power at any time to so raise them. From the 
viewpoint of the political scientist both the statute 
and the constitutional provision are interesting in 
that they recognize and encourage collective 
bargaining. ANDREW A. BRUCE. 


MUNICIPAL CORPORATIONS. (Validity of 
Ordinance.) N. Y. Sup. Ct.— An unusual ques- 
tion, relative to the validity of a municipal ordi- 
nance, was decided in People v. City of Buffalo, 
108 N. Y. Supp. 331. A few years prior to the 
decision proceedings were instituted for certain 
paving to be done, and the matter was thereafter 
advanced in various ways, an ordinance confirm- 
ing the assessment roll eventually adopted by the 
board of aldermen and common council, and 
presented to the mayor, by whom it was vetoed, 
and transmitted back to the board of aldermen. 
Subsequent to the veto by the mayor, new mem- 





bers of the common council and board of alvder- 
men were elected, and took office. The matter of 
confirmation was again taken up, and the ordi- 
nance passed over the mayor’s veto. It was 
contended that the common council could not be 
considered as a continuous body and that the new 
board could not “ reconsider’’ the question on 
the ground that they had never considered it in 
the first place, and that if any action could be 
taken at all relative to confirmation, it must ':c a 
vote on the original proposition, instead of on« to 
pass the ordinance over the veto of the mavor. 
The Supreme Court held that a distinction shvuld 
be drawn between the state legislature and cm- 
mon council, and that the latter should be con- 
sidered as a continuous body, and that ,the ordi- 
nance was valid as passed. 

PROPERTY. (Notice of Tax Sale.) N. Y. 
Sup. Ct. — An objection was raised to the title of 
land under contract of sale, in Rosenblum v. 
Eisenberg, 108 N. Y. Supp. 350, on the ground 
that a tax sale of the premises was invalid by 
reason of no notice of proceedings being given to 
the wife of the owner, and that therefore her 
inchoate right of dower was not extinguished. 
The statute provides for right of redemption by 
any person having estate in the lands or tenements 
sold, but the court held that an inchoate right of 
dower was not such an estate or interest as was 
contemplated, and that the wife of the owner was 
not entitled to any notice of the tax sale, and 
failure to give it could not therefore affect the 
marketability of the title. 

TRADE-MARKS. (Uncopyrighted Post Cards.) 
U. S. Cir. Ct., E. D. Pa.— The right of uncopy- 
righted post cards to protection as trade-marks is 
discussed in Bamforth v. Douglass Post Card & 
Machine Company, 158 Fed. Rep. 355, and it is 
held that they are not entitled to such protec- 
tion, because they do not identify and distinguish 
the product of the manufacturer, but constitute 
the product itself. The photographs were first 
made by the usual process and duplicates were 
printed on post cards; which were offered for sale 
to the public, and were sold in large numbers 
The defendants made exact copies of these photo- 
graphs by the half-tone process and were selling 
them on post cards at a much lower price than the 
original. The court that a photograph, 
which is the result of original intellectual cx 
tion of the author may be copyrighted with the 
same effect as if it were a book; but without such 
protection neither the book nor the photograph 
could continue to be the author’s exclusive })rop- 
erty after it had been printed and offered for sale. 
It concludes that plaintiff was not entitled to pro- 
tection because it failed to avail itself of the pro- 
tection provided by the copyright statutes, and 
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must be presumed to have presented to the | 


public the product of its creative powers, though 
it may have had no intention of making such a 
gift. : 

TRUSTS. (Notice Payment of Premiums by 
Checks of Municipal Corporation.) Mass.— In 
City of Newburyport v. Fidelity Mut. Life Ins. Co., 
84 N. E. Rep. 111, it appears that the city treasurer 
paid life insurance premiums with checks bearing 
the name of the city and signed by himself as 
treasurer, and it is held that the city was entitled 
to recover the amount of the checks from the 
insurance company. The checks were on their 
face the checks of the city, and the court very 
properly points out that the insurance company 
must have known this, and further that they were 
delivered in payment of the individual debt of the 
treasurer. After a reference to Rev. Laws, c. 
73, § 73, providing that to constitute notice of an 
infirmity in a negotiable instrument or defect in 
the title of the person negotiating it, the person 
to whom it is negotiated must have had actual 
knowledge of the infirmity or defect, or knowl- 
edge of such facts that his action in taking the 
instrument amounted to bad faith, the court 


concludes that the knowledge of the agent of the 
insurance company that the treasurer was using 
the funds of the city for individual purposes was 
imputable to the company. 


In adverting to the 
question of.ratification by the city of the act of its 
officer, it is stated that the facts were not known, 
and further that the negligence of the auditing 
officers of the city in not sooner discovering that 


the treasurer had used the city’s funds in pay- 


| ment of premiums was not available as a defense 


in the action by the city to recover the funds so 
misappropriated. 

Wills. (Construction.) Va. Sup. Ct. App.— 
A testatrix, by a clause of her will, provided for 
the cancellation and surrender by her executor 
to the obligors of all notes, bonds or other evi- 
dences of debt belonging to her and remaining 
unpaid at the date of her death from whomsoever 
due. Later, she executed a codicil revoking this 
clause and provided in lieu thereof a direction 
that any note or other evidence of indebtedness 
remaining unpaid at the date of death from cer- 
tain specified individuals including B. should be 
cancelled and surrendered by her executor to the 
obligors in full satisfaction thereof. At her 
death, testatrix held the obligations of all the 
persons named in the codicil except B. who was 
not indebted to her but was indebted to another 
on an unmatured obligation secured by a mort- 
gage on her farm. In Brown v. Gibson’s Exe- 
cutor, 59 S. E. Rep. 384, the court had to decide 
whether or not it was the duty of the executor 
to purchase the debt due from B. and cancel it 
under the terms of the will and codicil. The 
court held that although B. was one of the specified 
individuals mentioned in the codicil to the will 
whose obligations should be cancelled by the 
executor, the codicil did not create an obligation 
on the part of the executor to purchase her debt, 
which was not then due, from the holder, a third 
person, and cancel the same. 
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THE LIGHTER SIDE 


Why the Court Smiled.— A lawyer whose 
attainments were scarcely of the first quality 
was arguing in one of the Philadelphia courts 
before a patient judge. His argument was not 
without flaws, and at one point he fairly 
screamed out that if his client had done wrong 
then he, the lawyer, was equally wrong, for he 
failed to see that any fault had been committed. 

‘‘ But, Mr. Blank,” urged the judge, “ ig- 
norance of the law excuses no man.”’ 

‘‘ Your honor,’’ shouted the lawyer, ‘‘ I do 
not want any excuse; what I say is excuse 
enough.” 


Soothing Ruffled Dignity. — A lawyer Who 
had been ‘ jacked up” for speaking dis- 
respectfully of the court apologized in the 
following terms: ‘‘ Your honor, I retract what 
I said, for I find that you were right and I was 
wrong, as you usually are.’’ This of course 
was entirely soothing to the ruffled dignity of 
the court. — Law Notes. 


What a Libel! — ‘‘ Witness, did you ever 
see the prisoner at the bar?” ‘‘ Oh, yes, very 
frequently. That is where I got acquainted 
with him.”” — Ohio Law Bulletin. 


Preference. — In the case of Macon Grocery 
Co. v.. Beach, 156 Fed. Rep. 1009, it became 
necessary for the court to determine whether 
the payment of the sum of two dollars and 
seventy-five cents by an alleged bankrupt 
while insolvent, and owing something like 
thirteen thousand dollars, should be con- 
sidered as a preference in contemplation of the 
United States Bankruptcy Act. Comment is 
made on the smallness of the payment, and 
the cases of Jn re Gilbert, 112 Fed. Rep. 951, 
8 Am. Benkr. Rep. 101, and /u re Douglass 
Coal and Coke Co., 131 Fed. Rep. 769 are 
cited as also discussing transfers and pay- 
ments insignificant in amount as compared 
with the property of the bankrupt. 

An itemized account paid in this case 
showed that it was for lemonade, soda water, 
coca cola, a bar of soap, and a dressed ‘doll. 
The court says of it: 





“The soda water and lemonade to «he 
value of 50 cents, with which Beach allays the 
thirst proper to his clime, were inexpen-ive 
refreshments, as innocuous as the ‘ cup which 
cheers, but not inebriates.’ More debat: ble 
is the effect of coca cola. But his purchas: of 
this mysterious elixir amounted to only ‘ive 
cents. The bar of soap, worth five cent, is 
without the pale of judicial discussion. |: is 
true that there was a dressed doll, the pric : of 
which was more extravagant. This was $> 15. 
Beach testifies that it was ‘for a pres nt’ 
The evidence fails to disclose upon whom ‘his 
marvel of art and fashionable millinery 


was 


bestowed. It, however, appears that B:ach 
is a bachelor —‘ old bachelor,’ we may »re- 
sume — and perhaps the ‘ dressed doll’ niade 


happy the heart of some tiny maiden, whose 
lovely face and graceful form brought bac‘ to 
the veteran and hapless heart of the alleged 
bankrupt the memory of features which ‘ love 
used to wear,’ in the words of Ossian, ‘ sweet 
and sad to the soul, like the memory of 
that are gone.’”’ 


10OVS 


A Peculiar Will. — The books of law are said 
to be full of tragedy, romance and comedy. 
W. C. Rogers of the Cleveland bar has dis- 
covered that the divine afflatus has found its 
way between the musty covers. Reporte: in 
2 Ramsey (Scotch) is the following: 
The Marry Testament of 
Kennedy. 

When he was like to die. 
I, Master Andro Kennedy, 

A curio quando sum vocatus, 
Begotten with some Incuby, 

Or with some freir infatuatus; 
I cannot, Faith, tell redely, 

Unde aut ubi sui natus, 

But this in Truth I trow trewly, 

Quod sum Diabolus incarnatus. 


Master Andro 


Cum mihi fit certius morte, 

We maun all-die quhen we haif done, 
Nescimus quando, vel, qua forte, 

Nor blind allane wait of the Mone; 
Ego patior in pectore, 

Throw Nicht I could not sleip a Wink, 
Licet aeger in corpore, 

Zit wald my Mouth be wat with Drink 
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Nunc condo Testamentum meum, 

I leave me Saul for evirmair, 
Per omnipotent Deum, 

Into my Lordis gude Wyne-Cellar, 
Semper ibi ad remanendum, 

Till Dumesday cum without Dissever, 
Bonum Vinum ad bibendum, 
With sweit Cuthbert that luved me nevir. 


Ipse est dulcis ad amandum, 

He wald aft ban me in his Braith, 
Det mihi modo ad potandum, 

And I forgave him laith and wraith, 
Quia in Cellar cum cervisia, 

] had leur lv baith air and late, 
Nudus solus in camisia, 

Than in my Lords braw Bed of State. 


A Barrell being at my Bosom, 
Of warldly Gude I had nae mair, 

Et corpus meum ebriosum, 
I leif unto the Toun of Air, 

In «a Draff Midding eir and ay, 

“Ut ibi sepelire queam ; 

Quhair Drink and Draff may ilka Day 
Re custen super faciem meam. 


I leif my Heart that neir was sicker, 
Sed semper variabile, 

That everrair wad flow and flicker, 
Comforti meo Jacobi; 

Thoch I wald bind it with a Wicker, 
Verum Deum renui, 

3ut, I hecht to tume a Bicker, 
I{loc pactum semper tenui. 


Svne leif I the best Aucht I bocht, 
Quod est Latinum propter cape 

To my Kin-heid, but waite I nocht, 
Quis est ille, than schrew my Skape: 

I, tald my Lord my Heid but hiddle, 
Sed mille alii hoc sciverunt, 

We wer as sib as Sive and Riddle 
Quia mea solatia. 


They wer but Leisings all and ane, 
Cum omni fraude et Salatia, 
I leif the Maister of Sanct Anthane, 
To William Gray ein sine gratia, 
My ain deir Cusine, as I wene, 
Qui numquam fabricat mendacia, 
But quhen the Holland-tree grows grene. 


My fenzeing and my false Winning, 
Relinquo falsis fratribus, 

For that conforms to Gods ain Bidding, 
Disparsis debit pauperibus; 

For Mens Sauls they say and sing, 
Mentientes pro muneribus, 

Now God give them an evil Ending, 
Pro suis pravis operibus. 











To Jok the Fule, my Folly frie, 
Lego post corpus sepultum, 

In Faith I am mair Fule than he, 
Licet ostendo bonum multum, 
Of Corn and Cattle, Gold and Fie, 
Ipse habet valde multum, 
And zit he bleiris my Lordis Ee, 
Fingendo eum fore stultum. 


To Master Johny Clerk syne, 
Do et lego intime, 
Gods braid Maleson and myne, 
Nam ipse est causa mortis meae, 
Wer I a Dog, and he a Swyne, 
Multi mirantur super me, 
But I suld gar that Lurdane quhryne, 
Scribendo dentes sine D. 


Residuum omnium bonorum, 
Rests to dispone my Lord sall haif, 
Cum tutela puerorum, 
Baith Edie, Katie, and all the laife; 
In Faith I will no longer raife, 
Pre sepultura ordino, 
On the new Gyse, sae God me saife, 
Non sicut more solito. 


In die meae sepulturae, 
I will haif nane but our ain Gang, 
Et duos rusticos de rure, 
Bearand ane Barrell on a Stang, 
Drinkand and playand Cap-out evin, 
Sicut egomet solebam, 
Singand and greitand with the Stevin 
Potum meum cum fletu miscebam. 


I will nae Priests for me shall sing, 
Dies irae dies illa, 

Nor zit nae Bells for me to ring, 
Sicut semper solet fieri, 

But a Bag-pyp to play a Spring, 
Et unum Ale-wisp ante me, 

Instead of Torches for to bring, 
Quartuor lagunas cervisiae, 

Within the Grave to set sie Thing 
Inmodum crucis juxta me, 

To fley the Feynds, than hardly sing 
De terra plasmasti me. 

- Ohio Law Bulletin 


Following a Precedent. — The readiness 
with which courts adopt precedents rendered 
in other jurisdictions is shown by the follow- 
ing decision of a justice of the peace in Ari- 
zona. The Arizona Daily Star says that the 
justice is a stickler for order within certain 
limits, and that he showed the other day 
that he was also the observer of judicial prec- 
edent. His town is described as one of the 
principal stations on the great hobo route 


across the continent, and the place where 








: 
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most of the hobo passengers get ditched. 
The account says that they linger about the 
station waiting for an outlet, and many of 
them give way to lawless tendencies. Fur- 
ther proceedings may be given in the lan- 
guage of the Star. 

‘“* Justice Williams orders them arrested in 
the evening, and they are chained to a stake 
on the desert until next morning, when they 
are given a more or less summary trial. It 
is too expensive’ to send them to Florence, 
the county seat. The court therefore admin- 
isters an alternative sentence consisting of 
an hour or two to get out of the bailiwick: 
The defendant, after his night on the desert, 
usually accepts the alternative. 

“The other day a hobo who had been so 
chained out was brought before the court and 
was promptly convicted. In pronouncing his 
doom, Judge Williams said: ‘ It is the judg- 
ment of this court that you are guilty as 
charged, and this court, following the prec- 
edent recently set by another learned and 
eminent jurist of the east, will assess against 
you a fine of $29,400,000, or, as an alterna- 
tive, this court will give you two hours to get 
out of town.’ ”’ 

‘“The hobo rose, bowed and said: ‘ Judge, 
will you please let me have a check book. I 
dislike to part with so large a sum in a single 
lump, but circumstances compel me to do it. 
I am, as you may observe, in ill health, and am 
traveling on the advice of my family physician, 
who has warned me against doing anything 
precipitate. I fear the result on my heart of 
the suddenness of action involved in your al- 
ternative. Let me have the check book.’ 

“It is needless to say he hiked.’’ — Case 
and Comment. 


All About a Cat. — The dignity of the bench 
sometimes confronts situations that puts a 
severe strain upon it. Such a one has recently 
developed in New York. An actress at the 
Irving Place Theatre had a cat which she some- 
times took with her when making her daily 
visits to a neighboring bakery. The pro- 
prietor and his pretty cashier both became 
fond of the large, white beauty, and when the 
actress had occasion to go to the far West for a 
few months she thought this a good asylum 
for her pet. The pretty cashier accepted the 
trust of caring for it, but soon after she married 








a waiter and left the bakery. But-she pined 
for the cat, so her husband obligingly went to 
her old place of employment and brought it 
away for her. Then the proprietor had him 
arrested for grand larceny. The magistrite 
discharged him, and in turn he sued the baker 
for ten thousand dollars damages for false 
arrest. The case was tried by a jury befor: a 
judge of the Supreme Court and the plaintiff 
was given $700. The loser appealed, and now 
five judges of the appellate division are wrcst- 
ling with the complication. If they confirm 
the previous decision the baker will take it to 
the Court of Appeals. Meanwhile, the original 
owner cannot recall the terms upon which she 
permitted the innocent cause of the trouble to 
leave her possession. King Solomon, in the 
famous .case of disputed maternity, furnisl cd 
the only precedent of which we are aware /or 
clearing up this situation. Let the cat he 
divided and give each a half. That would 
probably satisfy the neighbors, at least. 


Case for an Expert. — ‘“ Have you fixed up 
my will just the way I told you? ”’ asked the 
sick man, who was the possessor of many needy 
relatives and some well-to-do but grasping 
ones. 

‘““T have,” asserted the lawyer. 

“* Just as strong and tight as you can make 
it, eh?’ asked his client. 

The lawyer nodded. 

‘* All right,”’ said the sick man. ‘“ Now I 


want to ask you one thing — not professionally 
— who do you think stands the best chance of 
getting the property when I’m gone?’ 
Youth’s Companion. 

Circumstantial Evidence. — ‘‘ You say you 


met the defendant on a street-car, and that he 
had been drinking and gambling,” said the 
attorney for the defense during the cross 
examination. 

‘* Yes,” replied the witness. 

** Did you see him take a drink?”’ 

“No.” 

‘“* Did you see him gambling? ”’ 

“No.” 

“Then how do you know,’ demanded the 
attorney, ‘‘ that the defendant had been drink- 
ing and gambling? ’”’ 

“Well,” explained the witness, ‘“‘ he gave 
the conductor a blue chip for his car-fare, and 
told him to keep the change.”’ — Lippincolt’s. 
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WHY NOT CET 
A Bound Set of THE GREEN BAG 
WHILE AVAILABLE 


Vols. 1-19 (1839-1907) Stair Merecco, $95 


BRIEFS - - ARGUMENTS - - OPINIONS 


We make Briefs, cite Precedents, prepare Arguments, give 
Opinions on all questions submitted by Attorneys in any jurisdiction 
and cite, verbatim, decisions in support thereof; furnish Associate 
Counsel in any court, and do a General Business for the profession. 
Our facilities are unlimited. We guarantee satisfaction. LAWYERS 
may be fully prepared for trial. JUDGES may decide with all pre- 
cedents before them. Terms reasonable. Write for particulars. 


THE ASSOCIATED LAWYERS 
11 Second St., N.E., Washington, D.C. 


LEGAL OPINIONS on any proposition, highest courts every- 

where: Advice, consultation, American or 
foreign; Claims, suits, cases filed and prosecuted before Congress, 
Executive departments, State and Federal governments, and in all 
courts, and also defended therein; Appearances made and motions filed 
in U.S. (or States) Supreme Court; Arguments, briefs, ‘‘ Stare De- 
cisis "’ citation cases upon statement of facts or any point of law. We 
have the use and privilege of forty different law libraries, including 
U.S. Supreme Court, 110,000 vols., and National Congressional 
Library, 1,300,000 vols., when we don’t know the law, may find it for 
you. Address THE HANLONS. Attorneys, WasuinGTon, D.C., 
U.S.A. 








Prompt service — ‘‘Quick action’’ 


LEARN CORPORATION LAW iiscit PRACTICE 


How to prac- 
tically and legally incorporate and organize companies under any 
laws (American, foreign) and finance them, exploit any kind of 
business or invention and successfully sell their securities to raise 
capital for development purposes, underwrite (guarantee) same from 
loss of money invested Sunde, act as registrar and transfer attorney 
thereof, including advice on the administration of and the law deci- 
sions governing them and the‘r s<curities issue as to the legality of 
same. Terms, $5 per mouth; $50 cash for course, one year, includin 
copyrighted books and aaalysis forms, exhibit sheets, pamphlets, on 
stationery. Address CORPORATION COLLEGE, New York 
and Wasuincton, D.C., U.S.A. Tuos. F. HANton, Dean, Mem- 
ber Bar, U.S. Supreme Court. 


Managers — attorneys — wanted everywhere. 








FOR SALE 
Complete set (19 vols.) of 
“THE GREEN BAG” 
Bound in green cloth, $50.00 
WM. J. BECK - - Columbus, Ind. 











Law Students | 
Vacation Work 


FE suggest to students work- 

ing their way through law 
schools, that they can earn some- 
thing during vacations by getting 
subscribers for THe Green Bac. 
Liberal commissions for workers. 
Write (enclosing references) to 


THE GREEN BAG 


WALTER F. WYMAN, Mgr. 





81-93 Francis St. - - - Boston, Mass. 








| TO LAWYERS: 

The RUSSELL LIST OF LEGAL 
CORRESPONDENTS, prepared origi- 
nally for private use only, is unique in 
that the firms included are selected on 
their merits and none are admitted by 
subscription. It is thoroughly depend- 
able, and is very useful to lawyers and 
others who may require the services of 
a responsible correspondent in any of 
the numerous places (about 5000) at 
home and abroad to which the List re- 
lates. It does not include those whose 
main business is ‘ collections.’’ 

The List is revised and re-issued 
semi-annually. Copies will be sent on 
receipt of 20c. in postage. 


EUGENE C. WORDEN, Manager 
32 Liberty Street, 
NEW YORK. 


TEACHER IN LAW SCHOOL 


WANTED — An experienced teacher 
wanted as Resident Professor in a well 
established Law School. One with 
practical experience preferred. Must 
submit references and state qualifica- 
tions. A personal interview required. 
Address, 








T. A. YOUNG, 
153 Remsen St., 
Brooklyn, N.Y. 


UNIVERSITY OF MICHIGAN. 
DEPARTMENT OF LAW. 

Three years’ course leading to the degree of LL.B. Exceptional 
opportunities for students ~taline to supplement work in law with 
studies in history and political science. Session opens Tuesday pre- 
ceding the last Wednesday in September. Summer Session of eight 
weeks, for review courses in subjects of first and second year, begins 
Monday poten the last Wednesday in June. For announcement, 
giving full information, address 


DEPARTMENT OF LAW, Ann Arbor, Mich. 


UNIVERSITY OF MAINE 
SCHOOL OF LAW 


Located in Bangor, maintains a three years’ course. 
Five instructors and six special lecturers. Tuition 
$70 a year; diploma fee only other charge. For 
circulars address 


Dean W. E. WALZ, BANGor, ME. 


BRIEFS AND ARGUMENTS 


Prepared by T. H. CALVERT 
Author of Regulation of Commerce under the Federal 
Constitution 
Annotator of the Constitution in ‘‘ Federal Statutes, 
Annotated ’’ 


OFFICE: Tucker Building - 
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UNUSUAL OPPORTUNITY FOR 
HIGH CLASS AGENTS, choice 
territory and liberal terms. 

WRITE FOR PARTICULARS. 








Great American Lawyers | 


is to the American Bar what Lord Campbell’s “Lives of the 
Lord Chancellors and Lord Chief Justices” is to the English Bar 





VOLUMES 


Specimen Binding 
One of the 5 styles. 
quarter calf, with red and blue 
inlays, hand-tooled and hand- 


Three- 


A SPLENDID SPECIMEN OF BOOK MAKING 


“GREAT AMERICAN LAWYERS” will be issued in eight magnificent volumes, in a choice of 
several bindings to suit the taste of every purchaser. Typographically this work is perfect. 
The numerous illustrations are rare and beautiful, paper and print are of the finest 
quality and the bindings exquisite. Volumes I and il are now ready. 


Special Inducement for Advance Subscribers 
A very liberal arrangement is made for advance subscriptions. Send for full 


Prospectus showing specimens of binding and complete 
description of this work sent on application. 


FULL INFORMATION FREE 


Fill in the corner coupon, cut out and mail it to-day. All inquiries 
gladly answered without any obligation to purchase. This work 
can be obtained only through authorized agents or direct of the 


THE JOHN C. WINSTON CO., Philadelphia. a 
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82 Most Notable Legal Writers 
Edited by William Draper Lewis 


Dean of the University of Pennsylvania Law School 


The Most Important Legal 
Publication in Many Years 


The only adequate work of its kind in existence. The 
eminent authors have set vividly before the reader the 
personality of these giants of the American Bar, the 
events of their lives, the leading influences of their 
times, together with much critical analysis and original 
historical matter of highly readable and interesting 
character, The complete work gives a history of the 
legal profession and a most illuminating insight into 
political and social conditions at every stage of national 
developement, 








High Praise from High Places 


HON. JAMES BRYCE, British Ambassador: 


“The work forms an aid to American history of high worth.” 


HON. ELIHU ROOT, Secretary of State: 


“It is very gratifying to have a work of this kind so well done.” 


HON. DAVID J. BREWER, U. S. Supreme Court: 


“It is worthy of the highest commendation.’ 
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1006-16 Arch Street 
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Recent Important Law “Books. 


Remsen on the Preparation and Contest of Wills, with Plans of and 
Extracts from Important Wills. By Danrer S. Remsen, of the New 
York Bar. 

In one volume of 880 pages, Handsomely bound in Law Canvas. Price $6.00 net, or $6.35 delivered. 


The object of this book is to aid the legal profession when called upon to advise in the planning, prepa- 
ration, and contest of wills. Three editions of this book have been printed from the plates and sold within six 
months after publication, 








Maupin on Marketable Title to Real Estate. SECOND EDITION. Being 
also a treatise on the Rights and Remedies of Vendors and Purchasers of Defective Titles, 
including the Law of Covenants for Title, the Doctrine of Doubtful Title, of Specific 
Performance and other kindred subjects. By CHapMan W. Maupin. 

In one Volume of nearly 1000 pages. Bound in law canvas. Price $6.00 net or $6.40 delivered. 


This Book is a Pioneer. Its place is filled by no other single law book in the whole range of legal liter- 
ature. The subjects treated of are most important. There are few more prolific sources of litiga- 
ticn than disputes between vendor and purchaser growing out of defective titles. 


Snyder's Annotated Interstate Commerce Act and Federal Anti-Trust 
Laws, with Supplement. By Wi1.14M L. Snyper, of the New York Bar. 

Price of the complete work (including supplement ), a volume of 634 pages, $4.50. 

Price of the supplement separately, a volume of 234 pages, $1.50. The work sent prepaid on 
receipt of price. 


This book contains the Interstate Commerce Act and all the Federal Anti-Trust Laws in full, including all 
the important Federal legislation of 1906 relating to Carriers and Interstate Commerce, with full notes of all 
judicial decisions, and Comments and Authorities. It gives fuller information than any other work on the subject. 


Williston’s}Wald’s Pollock on Contracts. A complete and thorough treatise on 
Contracts for American Lawyers and students. By SamMuEL WILLIsTON, Professor of Law 
in Harvard University, One large compactly printed volume of 1139 pages. Law canvas 
binding. Price $6.00 net or $6.35 delivered. 


“ Upon this volume three masters of the law have labored. . . . It is well within the bounds of truth to 
say that in no other work is so much accurate information on the general principles of contracts to be found.” 
—Harvard Law Review, 


Clement on Fire Insurance, 2 Vols. 


Vol. I. As a Valid Contract in event of Fire and Adjustment of claims thereunder. 

Vol. II. As a Void Contract, and in both volumes the conditions of the Contract as affected 
by Construction, Waiver or Estoppel. By Grorcre A. CLEMENT, of the New York Bar. 

Price $12.00 delivered. 


This is the latest and most practical and useful work on the. subject. 
Alderson on Receivers. A practical and comprehensive treatise on the Law of 
Receivers, as applicable to Individuals, Partnerships and Corporations, with extended 


considerations of Receivers of Railways and in Proceedings in Bankruptcy. By WILLIAM 
A. ALperson, I Vol., 8vo. Price, $6.00. 


This work constitutes an exhaustive presentation of every feature of the Law of Receivers, and contains more 
matter, more cases, and a greater number of topics than any book upon the subject. 


BAKER, VOORHIS & CO., Law Publishers, 


ped dk 47 & 49 LIBERTY STREET, NEW YORK. 
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EVIDENCE 
Notes brought down to 1908 


$3.50 net 


The full title of this 
work, which we have just 
published, is THE PRIN- 
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CIPLES OF THE LAW OF EVIDENCE WITH ELEMEN- | 


TARY RULES FOR CONDUCTING THE EXAMINATION 
AND CROSS-EXAMINATION OF WITNESSES. 
AMERICAN EDITION, WITH NOTES TO AMERICAN 
By Charles F. Chamber- 
layne, Esq., of the Boston and New York Bars. 


AND CANADIAN CASES. 


It is an edition of a 





A Practical Work. 











ology, and a practitioner will find things where he 
expects to find them and under the old names. 


Mr. 
fighting for relevancy as 
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Author’s Aims. 
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missibility, aided by more power of discretion in 


the judges. 
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severely practical nature. | 
There is no new termin- | 





ENGLISH RULING CASEs 


— VOL. 27 — 
[FIRST SUPPLEMENTARY VOLUME. | 


Abandonment to Will. 


Early in June we published this volume, which 
brings the set of English Ruling Cases down ‘o 
as late as July, 1907. 


The notes in this 


volume differ 
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degree from those of 


predecessors. No effort has been made to cite «ll 


recent American decisions which reaffirm the doc- 
trines But 


doctrines have been reversed or modified by recent 


of the Ruling Cases. where those 
decisions the changes are carefully noted. 

The notes have been designed not only to deal 
with matters found in any comprehensive work but 
to go beyond that and treat guestions of procedure 


which are unanswered in other works. 
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omitted 


title 





New Titles. was from the 








original series, but a state- 
ment is made in this volume of some rules which 
be 


will helpful in the preparation and trial of 


| causes, 


Such subjects as CARRIERS, EXTRAORDINARY 
REMEDIES, INTERFERENCE WITH CONTRACTS, and 
sO on, are examined from the standpoint both of 
substantive and of remedial law. 

[Price of volume 27, $5.50. (Set of ENGLISH 
RULING CASES, 27 vols., $108.00.)] 
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Are you interested 
in national politics? 


If so, do not fail to read Stimson’s 
Constitutions of the United 
States, Federal and State; just 
published, $3.50 net. 


@ This is a different work from Mr. Stimson’s lectures 
on “The American Constitution,” recently published by 
Scribner. 





“It is almost indispensable to every student of our 
history, both Federal and State. It reveals tremendous 
research, and is amass of information that the average 


student could not possibly compile for himself.’? 


THE State, Columbia, S. C. 
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The Standard Work on the Principles of Evidence 


Tue PRINCIPLES OF THE LAW oF EVIDENCE; WITH ELEMENTARY NOTEs 
FOR CONDUCTING THE EXAMINATION AND CROSS-EXAMINATION 0! 
Witnesses. By W. M. Best. Tuirp AMERICAN EDITION, WIT! 
Notes By CHARLES F. CHAMBERLAYNE, BROUGHT DOWN TO TH! 


YEAR 1908. 


One Volume, cloth, $3.50 net 


Since 1849, Best on Evipence has occupied a unique place as a clear presenta- 
tion of principles, rather than an attempt at empirical rules or at exhaustive citatio 


of cases. 


The object of evidence being the ascertainment of truth, which is the object of 


all science, the law of evidence can be treated from a scientific point of view. Its 
ascertained principles should always be kept clearly in view by bench and bar, ani 
should not be allowed to become confused with the rules of: pleading, procedure, or 
substantive law. 

In the investigation of doubtful points it is clarifying to turn from voluminous 
discussion and confusing citation to the terse statements of law in this single 
volume. 

In the study of the law Best presents to the beginner those elementary 
principles which will guide him later through the maze of cases and the intricacies 
of practice. 

Mr. Chamberlayne’s notes, “severely practical” (to quote the American Law 
Review), “critical helps to a mastery of the subject,” “go directly to the point 
without wasting the reader’s time.” 

The ninety pages of new notes in this edition are added, in a practical way, at 
the ends of chapters. The latest law is thus clearly presented, without marring 
the symmetry of text or annotations. 

A new Book V embodies a Collection of Leading Propositions. 

Although the volume is of full size (Ixxxii + 703 = 785 pages), the publishers 
have brought it within the reach of all lawyers and students by offering it at a 
low price. 


In ordering, specify Chamberlayne’s Best on Evidence, 1908, $3.50 
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Spend your Vacation 
At The Dells 


No more beautiful natural scenery or 
more picturesque rock and cliff forma- 
tions will be found anywhere than at 
The Dells, near Kilbourn, Wisconsin. 
The Dells are reached within six hours’ 
ride from Union Passenger Station, 
Chicago, via the 


CHICAGO 


Milwaukee & St. Paul 
RAILWAY 


Books descriptive of The Dells of the 
Wisconsin and many other delightful 
vacation resorts reached by this Railway 
and complete information regarding rail- 
road fare, train service, or other details 
are free for the asking. 


F. A. MILLER W. W. HALL 
General Pass’r Agent New Eng. Pass’r Agent 
Chicago 368 Washington St. 
Boston 
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Our Contributors. 


The nomination of Judge Taft by the Republican party makes 
particularly appropriate the sketch of his legal career which we pub- 
lish in this issue. JUDGE HOLLISTER was born in Cincinnati in 
1856. He is a graduate of Yale College and has practised in Cin- 
cinnati since 1887, where he has served as assistant ‘prosecuting 
attorney and judge of the court of Common Pleas. The latter office 
he has filled since 1893. 


In this number we conclude Mr. WarRREN’s story of the Charles 
River Bridge case begun in our last issue. The articles will ulti- 
mately form a chapter in the history of the Harvard Law School 
which Mr. Warren is writing. 


WILLIAM RoMAINE TyREE is a native of Staunton, Virginia. He 
received his legal education in the University of Virginia and first 
practiced in Staunton, where he was Right-of-Way Attorney for the 
Virginian Railroad Company. He has recently removed to the 
county seat, Chatham, Virginia. 


Mr. BLyTHE and Jupce BLount are becoming such regular 
contributors this year that our readers will not need a further 
introduction. 


Percy A. ATHERTON is a graduate of the Harvard Law School 
and of Harvard College who is in active practice in Boston as a 
member of the firm of Morse & Friedman. He finds time, however, 
to take an active part in public work and to indulge his taste for 
literature. 





















































